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' 'Thefirſt Dialogue in Engliſh, 
betwixt a Doctor of Diuinitie, and 
4 Student in th: Lawes of England, of 

the grounds of the ſaid Lawes, and of 


5 conſcience, newly corrected and eft- 
ſoones Imprinted wich new 
Additions. 


q The Introduction. 
SIN SY Doctor of Diuinitic that was 


of great acquaintance and 
fanuliatitie with a Student 
Jin the Lawes of England, 
7 1 ſayd thus vnto him: I haue 
> 4) had great deſire of long time 
> 2 to know wherupon the Law 
of England is grounded, but becauſe the moſt 
part of the Law of England is Mitten in the 
French Tongue , therefore I cannot through 
mine owne ſludie attaine to the knowledge 
thereof : for in that Tongue I am nothing ex- 
pert, And becauſe I haue tound thee a faichfull 
friend to me, in all my buſineſle, therefore I am 
bold to come to thee befor any other to know 
thy mind, what be the verie grounds of the law 
of England as chou thinkeſt. 

St That would asks a great leaſure, & iris al- 
ſo aboue my cunning to do it. Neuertheles,thar 
thou ſhalt notthinke that T would wilfuly te- 
ſuſe to fulfill thy deſue, I ſhial with 300d wil doe 
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The firſt Chapter. 


chat in me is to ſatis fie tby mind: But I pray thee 
that thou wilt fiſt ſew me ſome hat ot other 
Lawes that pei taine moſt to this matter, & that 
Doctors treat of, how Lawes haue begun. And 
then I wil gladly ſhew thee as me thinketh what 
be the grounds of the Law of England. Dodd I 
will with good will doe as thou ſaicſt: Where- 
fore thou ſhalt vndei ſtand, that Doctots tteat 
of foure Lawes, the which (as me ſeemeth) per- 
taine moſt to this matter. The firſt is the Law 
Eternall. The ſecond is the Law of Nature of 
reaſonable creatutes, the which as I haue heard 
ſay, is called by them chat be Ic@ped in the Law 
of England, the Law of reaſon. The third is the 
law of God, The fourth is the law of Man. And 
therefore I will firſt treat of the Law Eternall. 


C Of the Law Eternall. 


Cap. 1. 

Jke as there is incucrp artificer a rea⸗ 

fon of ſuch like things as are to be made 

by his craft:\o likt wiſe it bchoucth that 

in cuery gouernoꝛ there be reaſon and a 
fozeſight, in $ gauerning of ſuch things 

as ſhall be ozdered 2 done by him, to them that 
he hath the gouernance of. And fozaſmuch as 
almightie God is the creatoꝛ and maker of all 
cxeatutes, to the which he 1s compared as a 
Woꝛkman to his wozkes : and is allo the go: 
ucrnour of all dads and mauings that bee 
found in any creature: Therfoze ag the reaſon 
of the wticd:me 0: G O D(inamuchas cre⸗ 
atures be created by him) is the reaſon # — 
ght 
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The firſt Chapter. 3 


ſight of all crafts and wozks that haue been oz 
ſhall be, fo the reaſon of the wtiſcdome of God 
mouing al things by wilcdome made to a god 
end, obtatneth the name # reaſon of a law, and 
that is called the Law eternal. 

And this lawetcrnall ts calicd the firſt law, 
it is well called the firſt,foz it was befoze all 
other lawes and all other lawes be deriued of 
it: whereupon, Saint Auguſtine ſaith in his 1. 
Boke of Free arbitrement, that tn Temporal! 
Lawes, nothing is righteous ne lawfull, but that 
the people haue deriued to them out of the law 
etcrnall. yherfoze euerie mi hath right ⁊ title 
ts haue þ$ he hath rightcouſly, of the right wiſe 
iudgement of the firlk reaſon, which is the law 
eternall. St. But how may this law eternall be 
knowne ? foz as the I poſtle wziteth in the . 
Chapter of his ſirſt Epiſtie to þ E ozinthians, 
Quz ſunt Dei nemo ſcit, niſi ſpiritus Dei. That 
is fo ſay, No ma knoweth what is in Sod, but 
the ſpirit of God: Wherefo2e it ſeemeth that he 
openeth his mouth againſt heauen, that attep⸗ 
teth to know it. Dot. This law eternall no 
man map kuow as it is in it ſelle, tut onelp 
bleſſed ſouls that ſec God face to face. But al⸗ 
mightie God of his godneſſe ſheweth of it as 
much to his creatures as is neceſſarie foz the, 
foz eis God ſhold bind his creatures to a thing 
un pollible: which map in no wiſe bee thought 
in him, Therefoze it is to be vnderſtod,that 3. 
maner of wais almighty god maketh this law 
efernall knowne to his creatures reaſonable, 
F irſt, vy the light ofnaturall reaſon. Sec6dlp, 
by heanenly reuclatis.Thirdly,by ozder of a 
Fiz Pzince 
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Pꝛince oꝛ an other ſecundarie gouernoz that 
hath power to bind his ſubicts to a law. 

Ind when the law eternal oz the wtl of God 
is knowne to his creatures reaſonable by the 
light of natural vnderſtanding. oz by the light 
of naturali reaſon, that ts called the law of reas 
ſon: and when it is ſhewed by Heauenly re= 
uelat ion in ſuch manner as hereafter ſhail ap⸗ 
pearc, then it is called the law of Ged. And 
when it is ſcwcd vnto him by the oꝛder ofa 
Mꝛince, oꝛ of any other ſecundarte gouernour, 
that hath a power to ſet a law vpon his ſub⸗ 
iets. then it is called the law of man, though 
oziginally it be made o! G d Fox lawes made 
by ma that hath receiued therto power of god, 
be made by God. Therfoze the ſaid thꝛæ laws 
that is to ſay,the law of rcaſon,the iaw of God 
and the law of man, the which haue icucrall 
names alter the manner as they bet ſhewed to 
man, be calted in Gad, ane law eternal. 

nd tins ts the law of Which it is witten, 
Prouerbiot um oftauo, Where it is ſaid Per me 
reges regnant,& legum concitorcs, iuſta diſcer- 
nunt. Thai is to ſay. by mc kings raigne, and 
makers of lawes diſcerne the troth: and this 
ſuſic eth toz this time of the law cternall. 


q Of the law of realon, the which by doctors is 
called the law of nature oſreaſo- 
nable creatures. 


Cap. 2. 
Erſt it is to bee vnd erſtod, that the Law 
ol nature map be conlidercd in two maners, 
that 
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The 2. Chapter, 4 
that is to lay. gene rally and ſpecially : when 
{tis conſidered generally, then it is referred 
to all creatures, aſ well rcaſonable,as bnreaſa- 
nable, foz all vnre aſon bie creatures hue vn» 
der a certaine rule to them giuen by nature ne⸗ 
ceſſarie fi them to the conſeruat ion ot their 
being, but of this L it ts not our int ent to 
treat at this time. The law of nature ſpecially 
coalidered : which is allo called the Law ol 
rcaſon, pertaineth oneip to creatares rtaſona⸗ 
—— is, man, which is created to the image 
of God. 

Ind this Law ought to bee kept aſwell a⸗ 
mong Jewes. and Gentiles,as among Chi. 
ſtian men, and this Law is aiwap god and 
righteous, ſtirring ⁊ incliniug a man to god, 
and abhozring ent!l, And as to the oꝛdering of 
the derds of man it is pꝛeterred befoze the law 
of God, and it is witten tn the heart of cue: 
ry man teaching hin What is to be done, and 
- What1s to be fled : and becauſe it is Lzitten in 
the heart, therefore it may not be put awap, ne 
it is neuer changeable by no diuerſitie of place 
ne time: and theteſoʒe againſt this law , pze⸗ 
ſcripꝛion, ſtatute, noꝛ cuſtome, map not pꝛe⸗ 
uaile and if any be bꝛought in againſt it, thep 
bee not pꝛeſcriptions. Dtatntes,n0z cuſtoms, 
but things void and againſt Juſtice , and all 
other lawes : aſwell the Lawes of God as 
to the acts of men, as other, be grounded theres 
upon. 

Stu. Sith the Law of rcaſon is witten in 
the heart of eue tv man, as thou haſt ſatd befoze 
teaching him what is to be done, + what is to 
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The 2. Chapter. 
be fled, and the which lap eſt may neuer be 
put out of the heart, needeth it then to 
haue any other law bought in, to ozder the 
acts and deeds of the people 

Do. Though the lat of Reaſon may not be 
chaunged noz wholp put awap, Neuertheleſſe 
befoze the Law waitten,it was greatly let and 
blinded by cuill cuſtomes, and by many ſins of 
the people, beſide our oꝛiginall ſin. Inſomuch þ 
ft might hardly be diſcerned what was righte⸗ 
ous, and what vnrighteous, # what was gad 
and what eutl. dci he retoꝛe it is neceſſarte fo 5 
god o2der of the people, to haue many things 
added to the law of reaſon, alwel by Þ Church, 
as by ſeculer Pzinces, accoꝛding to the man⸗ 
ners ofthe Countrie and of the people, where 
ſach additions ſhonld be exerciſed, Ind this 
law of reaſon differeth from the law of God tn 
two maners. Foz the law of God is giuen by 
reuelation of God, and this law is giuen by a 
natur all light of vnderſtanding. Ind alſo the 
law of God oꝛdereth a man of it ſelfe by a nigh 
wap to the felicitie that euer ſhall endure. Ind 
the law of icalon oꝛdereth a man to the telicitp 
of this like. 

Sr, But what be the things that the Law of 
reaſon teacheth to be done, and what to be fled, 
F p2zay thee ſhew me: 

Doct. The law of reaſon teacheth that god 
is to be ſoued, and en1ll is to be fled, Alſo that 
tzou ſhalt doc to another that thou wouldeſt 
another ſhould doc to thee. And that we map 
doc nothing againſt trutth. Ind that a man 
mult liue pcacefully with other. That Zur 
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Tice is to be done to tuetie man, and alſo that 
Wꝛong is not to be done to any man. 

And that alſo a treſpaſſer is woꝛthie to be 
puniſhed, and ſuch other: of the which follow 
viuers other ſecundarie tomtmaundements, the 
which be ag neceſlarie conciufions, detiued of 
the firſt, To ol that commandement that 
is to be belonged , it followeth that a man ſhall 
loue his benefactour : foz a bene fattoꝛ in that 
he is a bene ſactout, includeth in him a reaſon 
of gwdneſſe,foz elſe he ought not to be called a 
benefactour,that is to ſap,a god doer , bus an 
cuill docx. Ind ſo in that he is a benefacour, 
he is to be beloued in all tunes, and in all pla⸗ 
ces. And this la w alſo (uffereth many things 
to be done, as that it is lawſuil to put awap 
fozce with force. Ind that it is lawfall foz eue⸗ 
ry mi to defend himſelfe and his gods againſt 
an vnlawſull power. And this Law runneth 
with cuerie mans law, and allo with the law 
of God, as to the dxds of md, and muſt be as 
Wapes kept and obſerued, and (hail alway de⸗ 
clare what ought to follow vpon the genes 
ralt rules of the Law of man, and ſhall te⸗ 
ſtraine them if they be any thing contrarie vn⸗ 
ts it. 

And here it is to be vnderſtwd, that, aer 
ſome men, the Law Wwherebp all things were 
in common, was neuter of the Law of Rea⸗ 
ſon, but oncly in the time of extreame neceſſi⸗ 
tie. Foz thep ſap, that the Law of reaſon map 
not bee channged, but they ſay, it is cuident 
that the Law whereby all things ſhould be 
in common, is chaunged , whereloze they 
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conclude, that was neuer the Lr of Real 
on. 


of the law of God. 
Cap. 3- 


Law of God is a certaine law giuen 
by renelation to a reaſonable creature, 
Tewing htm the will of God, willing 

chat creatures realonable bee bound to doe a 
thing. oz not to do it, toꝛ obtaining of the feltct- 
tie eternall. Ind it is ſaid foꝛ the obtaining of 
the felicitie eternal, to exclude the laws ſhewed 
by reuelation of God foz the poltticall tule of 
the people, the which be called Judtc:4ls. Foz 
a law is not pzoperiy called the law of Gad, 
becauſe it was ſhewed by ceuclation of God, 
but allo becauſe tt directed a mi by the næreſt 
Way to the felicitie eternall, as been the lawes 
of the old Teſt iment, that beene called Yo- 

xaltes, and the laweg of the Euangeliſts, the 
| Which were ſhewed in much moꝛe excellẽt ma? 
ner, than the law ofthe old Teſtamẽt was: foz 
that was ſhewed by the mediation of an Ins 
geil: But the Law of the Euangeliſts was 
ſhcwed by the medtation of our Lozd Jeſu 
Chꝛiſt, God and man: and the Law of God 
is alway etghtcons and tnſt , foz it is made 
and giuen alter the will of God. And therekoze 
all acts and deeds of man, bee called rightcous 
and tuſt, when they ber done accoꝛding to the 
Law of God, md be confoꝛmable to it. Biſo 
lometime u law made by man is called the 
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law of God: Is When a law takethhis pzin- 
cipall ground vpon the law of God, and is 
mede fo: the declaration oz cenſeruation ofthe 
faith, and to put away Hereſies , as dincrs 
lawes Canons, and iſo ders lawcs made 
by the comon people ſome ime do. The Which 
therefoze arc rather to bee called the Law of 
Gov, than the law of man. Pet neuecrtheicſle, 
all the Lawes Canon be not the Lewes of 
God: foz manp of them bee made oneſy ſoꝛ the 
poktical9 rule and confcruation of the people. 
Wherenpon lohn Gerſon in che treatiſe of the 
Spiitualinke of the Sonle, the ſecond Lef⸗ 
ſon , and the third T ozolartre, ſaith thus: An 
the Canons of Biſhops nox their decrees be 
not the Law of God: Foz man of them ben 
made on:ly toz the political conſcruation of 
the people. Ind if any man will lap, Wee not 
all the gods of the Thurch ſpirtraall, foz they 
belong vnto the ſptritualitie, and lead tothe 
ſp:rituaittee x4 Mex annſwere : That in the 
whole poltticall conſernation of the people, 
there bes ſome ſpectally deputed and ded : cated 
to the ſeruice of God, ths which molt ſpectal⸗ 
Ip (as by an exceitencie) are called ſpirituall 
men, as rcligious men are, And cther,though 
thep walke in the Wap of God, pet neuerthez 
leſſe, becauſe their oFTice io molt ſpecially to be 
occupied «bout ſuch things as vertaine to the 
Common weaich, and to che god order ofthe 
people, they bee there ſoꝛe called feculer inen 
oz lap men. Meuerthelcſle, rhe gwos of the 
firſt may no mote bee called Spirituall, than 


the god of the other, fox they be things meer 
tem- 
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tempozall, and keeping the bodie as they do in 
the other. And by like reaſon, Lawes made 
foz the politicall ozder of the Church, be called 
many times ſpir itnall, oʒ the Lawes of God, 
Nenertheles,tt is but vnpꝛoperip. Ind other 
be called Ciutli,oz the Lawes of man. Ind in 
this point manp be oft times deceiued, & alſo 
deceiue other, the which iudge the things tobe 
ſptrituall, the which all men know bee things 
tempoꝛall and carnall, Theſe be the woꝛds of 
Tohn Gerſon in the place altedged befoze, Fur= 
thermoꝛe, beſide the Lat ofreaſon, ond the 
law of man, it was neceflarie to haue the Law 
of God, foꝛ foure reaſons, 

The firſt, becauſe man is oꝛde ined to þ end 
of the eternal felicitte, the which erceedeth the 
pꝛopoꝛtion and faculty of mans power, Ther: 
foze t was neceſſarie that beſide the Law of 
reaſon and the Law of man, he ſhould be di- 
rected to his end by a Law of God. 

Secondip,fozaſmuch as foz the bncertainty 
of mans iudgement, ſpecially of things peculi⸗ 
er and ſeldome falling, it happened oft times 
to follow diuerg iudgements of diuers men, a 
dinerſittes of laws, and thereloꝛe to the intent 
that a man without any doubt map know 
What he ſhould do, and what he fhould not doe: 
It was neceſſaric that he ſhould bee directed 
in all his deeds by a Law heavenly giuen by 
God, the which is ſo apparent, that no man 
may ſwetue from it, as is the Law of God. 

Thirdly, man map only make a law of ſuch 
things as he map inhge vpon, and the iudge⸗ 
ment of inan map ndt be of indvard things, bat 

onelp 
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The 4. Chapter. 7 
encly of cut ward ihings, and neyertdeleſls it 
telongeth to perfection that a man ba well oz« 
dzed in both, that is to ſep, al well ix ward as 
oui ward. Therfoze it was neceſſatie to haue 

the Law of G © D, the Which ſheuld ozder 
a man al well of in ward things, as of cutward 
ings. 

The fourth is, becauſe as Saint Auguſtine 
ſaith in the firft boke of ſr&e Arbiterment, the 
law of man map not puniſh ali cffences : oz if 
all affences ſhould be puniſted , the common 
wealth ould be hurt, as is of contracts. Foz 
it cannot be anoidecd, but that as long ag cons 
tracts be ſuffered , many offences ſhall follow 
therby, a yet they be ſuffered foz the common 
wealth. Ind therefoze that no eaill\bould bee 
vnpuniſhed, it was neceſſary to haue the Law 
of God that ſhould leaue no cull vupuniſhed, 


Of che Law of Man. 


Cap. 4. 


De Law of man (the which ſometime is 
called the law pofitiue)is deriued by reas 
ſon,as a thing which is neceilarie pꝛo⸗ 
bablp folleving of the Law ol teaſon, s of the 
law of god. Ind that is called pzobable in that 
it appearcth to manp, ⁊ ſpecially to wiſe men, 
to be true. Ind therfoze in cuerp law politine 
Well made, is ſome what af the law of reaſon, 
and of the law of God. Ind to diſcerne the law 
of god a the law of reaſon frõ the lad poſittne, 
is very hard. Ind though it be hard, yet it - 
muc 


The Chapter. 
much neceſſarie in euerie mozall doctrine, and 
in ali Laws made foz the Sewer tas on 
that the law of man be tuſt and | 
things be neceſlarie, that is to ſay : wifedorhe 
and autho2irte. i iſedome, thut het map tudge 
after reaſon what is to bee done foz the Tome 
minalty, & what is expedient foz a peaceable 
conuerſation and necefſarte ſuſtentation of 
them. Authozitie, that he haue auſhoꝛitte to 
make Lawes, Foz the Low is derined of Lt» 
gate, that is to (ay, to bind. But the ſenteuee 
of 2 wile man doth not bind the Comminaltte, 
if hee haue no tule ouer them. Yifo to everie 
good Law bee required theie pzopert ee, that 
is to ſap, that it be honeſt, right wiſe, poultble in 
it ſelle, and after the cuſtome of the tcountrie, 
conuenient fo: the place and time, neceſſorte, 
p20fitable and alſo manifeſt, that it be not caps 
tious bp any darke ſentence, ne uuxt with any 
pꝛiuat wealth, but all made for the common 
weal h. And after Saint Bridget in the 4. books 
in the hundied twentie nine chapter, Euerie 
good law 13 oꝛdeined to the health of the ſoule, 
and to the fulfiſung of the laweg of God, and 
to induce the people to fic euill defires, and to 
do good woꝛkes. Allo the Cardinallof Came- 
rer Wzuteth, whatſocuer id righteous in the 
law ol Man, is rightesus in the law of Goh. 
Foz cuerie mons Law muſt bee conſonant to 
the Law of God. Ind thcrefoze the Lawes 
of Princes, the commandements of pꝛelates, 
de ſtatutes of comminaltics, ne pet the Oꝛdi⸗ 
rd ok the Church is not rightcous noꝛ ob⸗ 
, vut it be conſonãt to the law of = 
nd 
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—— Lat of God, it appeareth ohe 


hogan betas boomed — des 


nill men fearc to offend Hy feare of pain: Ther= 
foze it was neceſla rie that ders pins ſhould 
be oꝛdeintd foz diners offences, as Philitions 
o2deined divers remedies foz ſcueral diſcaſes. 
And ſuch paines be oʒdeined bythe makers of 
Lawes, after the neceCitie of the time, and af 
ter the diſpoſition of the people. Ind though 
that law that ozdeined ſuchpaines heath ther e⸗ 
bp a confozmitie to the Law of Sed , (foz the 
law of God commaundeth that the people hal 
take away tuili frem among thcmletues) pet 
they belong not ſo much to the Law of 
G O D, but that other paines (ſtondirg the 
firſt pꝛinciples might bee oꝛzdeined and aps 
pointed thereloꝛe, that is the la that is called 


2 the Law Politinc, and the law 


And the Philoſopher ſald in þ third booke of 
his Ethikes, chat the intent of a maker of a law 
is to make the people good, and to bring them 
to vertue. Ind although JI haue ſomewhat in 
a generall ſhe wed the whercupon the mw of 

Engz 
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Stu. I wil with god will doe therein that 

iyeth in mes, foz theu haſt ſhe wed mer a 5 

plain and ſtraight way therto. Ther ſoꝛe thou 

ſhait vnderſt and, that the Law of England is 
grounded dpon ſixe pzincipall grounds, Fuſt | 
it is grounded onthe Law of Reaſon, Deconds | 
ip, on the Law of God. Thirdlp, on diuers ge⸗ | 
nerail Cuſtomes of the Realme. Fourthly , on © 
diuers Principles that be called Maxims. Fiſtz 
Ip. on diuers particular Cuſtomes, Sitrtlp , on 
diuers Statures made in Paruament s bp the 
King, and by the Common Councll of the 
Realme Ot which grounds J tall ſpeake bp 
oꝛder as they be reheatſed he tote. Ind firit of 
the Law of Reaſon, 


C Of che rſt ground of the Law 


r 


ot England. 


is the Law of Reaſon, whereof thou haſh 
treated beſoze in the 2. Chap. the which 74 
w kept in this Realme, as it is in alt other \ 
| Realme,t as of neceſſuie it mult needs be (as \ 
| thou haſt (aid befoze.) D. But I Would know 
| what is called h; law of Nature after $1aws of 
Fx Englaad, 


| Cap. 5. 
| He ſirſt ground of the Law of England 
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England. — is not vſed among them that 


be learned in the lawes ol Englard to reaicn 
what thing is commanded oꝛ pꝛ . hibued by the 
law of nature. what not, but all the reaſoning 
in that behal fe is va der this maner. Is whe az 


ny thing is grounded vp on the law of nature, 
thep ſap. that realon o l þ ſuch a thing be done, 
te ii i be pꝛonibt: ed by the law of nature, they 


ſay it is againſt reaſon, oꝛ that rea ſon wul not 


ſutter that to be done. Doct Chen J p2y'p the 
" ſhewme what they hat be learned in la wes 


£ "Px 3% 


—. 


ofthe realme hold to be commaunded oz pꝛohi⸗ 
bited by the law of nature, vnder ſuch termes 
and after ſuch maner as is vied among them 
that belearncdin the (aid l1iwes. 

st There be put by them that be learned in p 
lawes of England two degræs of the Law of 


* Reaſon,that is to ſay.the law of reaſon prima- 


ry,t the la of caſon lecundary : by the law of 
realon primarie be omib ted in the l awes of 
Engiand murther (that is $ death of him that 
ts innocent) periurie, deccit, bzeaking of the 
peace, # many other lite. Ind by the ſame law 
aiſo, it is law ulifoz a man to defend bimlelte 
againſt an vniuſt power, ſo he keep due cucñ⸗ 
ſt ince. Ind alſo, it any pꝛůomiſe be made by ma 
as to the bodie, it is by the law of reaſon vod 
in the lawes ol Englund. The other 1s called 
the la wo Secundary reaſon, the which is diui⸗ 
ded into two bzanches, that is to lap, into the 
lawe of a Secundat ie reaſon general, ind into 1 
law of secundatie reaſon particular. Ce la 
of a secundatie realon generell, 1s grounded 
and der:ucd of the gencrall law , 62 gene all 
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cuſtome of pzopertie,whe ods moucable 
- 0p whereby g 


pertie, io that turtie man may know his owne 


thing. Aud by this bzaunch be pzohibited in 


the Laws of England diſſeiſins, t reſpaſſe m 
lands # gods, reſcuſſe, theft, vniawfull with- 
halding of another mans gwds, # ſuch other. 
And by the ſame law it ts a ground tn the law 
of England, that ſatiſfacion muſt be made foz 
a treipade, and that rcſtitutton muſt be made 
of {uch gods as one man hath that belong to 
another man, the debts mutt be paid, conenats 
fulfilled, + ſuch other. I'nd becauſe diſleiſins, 
treſpaſſe in lands @ gods, theft, a other, had 
not beere knownce,it thc law of pꝛopertic had 
not bin ozTaincd: Theretoꝛe all things that be 
deriued bp reaſon cut of the ſaid 1a w of pꝛoper⸗ 
tie, be called the lad of rc ſon lecundarie genes 
rali,toz tte lad of Pꝛopcity ig generally kept 
in all Countries. 

The law of reaſon ſecundarie particuler, is 
the law that 1s dertucbupen diners Cuſtomes 
generall and particuler, + of divers Maximes 
and Statutes 02D4ineek in this realme And it is 
called the law of reaſon lecundarie particuler, 
becauſe the rcaſoa in that coſe is dermed of 
ſuch a Law that ts only holden foz law in this 
tealme, ond in none other icalme. 


Doct. I pzap thee ſhew me ſome ſpectall caſe 4 


of luch a lad of Reaſon lecundaree part iculer 
I:zanerovipic. de Therets alawin Eng: 
tand, which is a Lawolcuſtome, that it a man 
take a Diſtreſſe lawfully, that he ſhall put it in 
porrnd ouert, there to remaine til he be _ 

T 


be bzought into a certaine pꝛo- 


— 
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fied of that he diſtretned foz. Ind then there: 
vpon map be al ked this queſtion , that if the 
beaſts dye in pound fox lack of meat, at whoſe 
per ill dye they, whether dye they at the peril of 
him that diſtrained, oz of him that oweth the 
beaſts - D. It the 1:w be as thau ſayeſt and 
that a man foz a iuſt cauſe taketh a diſtreſle, ⁊ 
putteth it in the pound Ouert, and no Law 
© compclleth him that diſtrcineth to gie them 
meat, then it ſcemeth of reaſon that if the bt= 
ſtreſſe dye in pound toz lacke of meat, that it 
died at the per iil of him that oweth the bcalts, 
and not of him that diſtreined, foz in him that 
diltrcined there can be aſſigned no default,but 
in the other map be aſſigned a defanit, becauſe 
the rent was vnpatd. Stu. Thou haſt giuen a 
true indgement, and who hath taught ther to 
doe ſo, but reaſon deriued of the ſaid gencrall 
cuſtome: Ind the law is ſo full of ſaucy ſecun⸗ 
darie reaſons deriued out of the generall Cu⸗ 
ſtomes and Maximes of the realin, that ſome 
me haue affirmed that al the law of the tealm, 
is the law of reaſon, But that cannot be pꝛo⸗ 
ued as me le meth, as I he par ly ſhewed 
befozc, and mote fully Will ſhew after, And it 
is not much vled in the lawes of England, 10 
r eaſon what law is grounded vpon the L awe 
of the firit reaſon Pzumarie, oz on the Lawe 
of reaſon ſecundarie foz they be moſk com: 
monly openly knowne of themſciues, but foz 
the knowledge of the Law of reaſon ſecunda⸗ 
tie is greater difficultie, and theretoze there⸗ 
in dependeth much the inaner and fozme of ar⸗ 
guments in the Laws of England, 
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Ind it is ts be noted that all the derining of 
Reaſon in the Law of England pzocerdeth of 
the firſt pzinciples of the law, oz of ſome thing 
that is det ued of them : and therefoze no man 
map right wiſcly iudge ne groundly reaſon in 
the lawes of England, if he be igne2ant in the 
firſt principles. iſo all birds, fowles, wild 
beaſts of fozreſts and warren a ſuch other bee 
excepted by the Lawes of England out cfthe 
ſaid general low and cuſtome of pzopertie. Fox 
by the lawes of the realin no pꝛopertie map be 
of the in any perſon, vnleſſe they be tame. Pe⸗ 
ucrthelefle the egs of Hauke, Hcrons, 02 ſuch 
other as build in the ground of any perſon, be 
adiudged by the ſaid lawes to belong to him 
that oweth the ground, 


q Of the ſecond ground of the law of England. 


Cap.. 

He ſecond groũd ot the law of England 

is the law of God, © there ſoꝛe foz puniſh⸗ 
ment of the that off end againſt the Law 

of God, it 1s enquired in many courts in this 
tt alme, if any hold any opinion ſecretly oz in 
any other manner againſt the true C atholike 
faith. Ind alſo if any genet al cuſlome were di⸗ 
rely ogainſt the la w of God, oꝛ if any ſtatute 
Were made directly againſt it:as it were ozdei⸗ 
ned that no almes ſhould bee giuen foꝛ no nes 
ceſtute, the cuſtom # ſtatute were void. Neuer: 
thelelle the ſtatute made in the xxiij yercof R. 
Ed.. whe thy it is oꝛde ined that no ma vnder 
paint of unpꝛiſonment ſhail giue anp almes to 
anp 
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any valiãt beggers þ may tcl laboz, that thep 
may ſo be compelled to labc ur foz their liuing, 
is a god (tatuce, (o21t ob{:r'1cth the intent of 
the law ol God. ud alſo by aitthozitie of thig 
law there is aground in the laws of England 
that hee that is Accurled (hail maintain no ac⸗ 
tion in the kings court,cxcept it be in very few 
caſes, ſo that þ ſame excommunication be cer⸗ 
tified be foꝛe the kings Juſtices in ſuch maner 
as the law of the e ua. e hath appointed: and 
by the authozitie a!ſo of this ground, the law 
3 of England admitteth the ſprritual turiſdictiõ 
> of Dumes & offerings, and ok all other things 
that of right beiong vnto it, and receiueth allo 
alllawes of the Church c uly made, ⁊ that ex⸗ 
cerd not the power of them that made the. {n- 
fomuch that in many caſes it behouech t kings 
Juſt:ces to iudge after þ laws of the Church. 
Do. om may that be,thar thc kings Juſtices 
ſhould iudge in the k ngs courts atter the law 
ofthe church? foz it le meh that the Church 
ſhould rather giue iudgemtt in ſuch things as 
it may make laws o, thã the kings Juſtices. 
Sr. That may bee done n many cafes, Whercok. 
I ſhal foz an etample put this caſe, If a wn ef 
right of ward be bought of the bodie c. And 
the tenãt confeſſing the tenare , # the nonage of 
the infant,laith, that the infant was marted in 
his aunceſtoꝛs dates *c.whcreupon rg men be 
ſworn, which giue this verdict, that the infant 
was maried in the life of his auncecſtazs , and 
that the woman in the lite of his aunceſtour 
lued a dinozce, whereupon ſentence was giuen 
thal they ſhould bee dinozced , and that the 
Bu heire 
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heire appealed, Which hãgeth pet vndiſcuſſed, 
pꝛaying the apd of the Juſtice to know whe⸗ 
ther the infant in this cale ſhall be ſatd mar ied 
oꝛ no. In this caſe if the law of the hurch be 
that the ſaid lentence of Diuoꝛce ſtandeth in 
hioſtrength a vertue vntil it be adnulled vpd 
the (aid appeale: That the infant at the death 
of his anccſtoz, was vnmarried becauſe ß firſt, 
mariage was adnuiled by that diuoꝛce: and if 
thelaw of the church be that the ſenttce of the 
ditzozce Tandeth not in c test till it be affirmed 
bpon the the {ayv appeal, then is the infant pet 
mar1ed,fo that the balue of his marriage can⸗ 
not belong vato the Loꝛd, and therefoze in this 
caſe tudgement contitional ſhal be giuen ec. 4 
in likewiſe the kings Juſteccs ii many other 
caſcs (h31! tudge after the law of the Church, 
like as the ſpirttuall iud ges mult in many ca⸗ 
ſes, om theit iudge mẽt after the kings laws. 
D. How may that be, that the ſpirituatl Jud⸗ 
ges ſhould iudge after the kings lawe: I pꝛap 
thee ſh:w me ſome ccrcame caſe ther cok. Stu. 
Though it be ſomewhat a digreſſion from our 
- firſt purpoſe, pet I will not withlap thy de⸗ 
ſire, but will wh god Will put thee a cafe oz 
two therof, that thou marft the better percetue 
what J megane. Ff T. B.hane gods iointip, 
and A. by his laſt will bequeath his portion 
therein to C. a maicth the tard B. his E xecu⸗ 
toꝛ # dicth, and C.aſketh the execution of this 
wil in the (ptzttuali court: Inthis caſeß Jud: 
ges there be bound to tudge that will be void, 
becauſe it is vos by the lawes of thts realme. 
Ind likewiſe n a man be outlawed, and after 

by 
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by his wil bequeath certaine gods to John at 
Stule, a make his executoꝛs and die, the king 
ſciſeth the goods a after gineth them againe to 
the exccutozs,X after J. at Stile ſueth a cita⸗ 
tion out of Þ ſprrituall court agcinlt the execu⸗ 
toꝛs, to haue execution of the wil: Jn this cas 
the Judges of h (pirituall court muſt iudge þ 
wil to be void, as the law of the reatme is that 
it is, and yet there is no ſuch lad of fozfciture 


| of goods by outlawzie ta the ſpiritnall law. 


C Of the third ground of the Law of England, 
Cap. 7, 

de third ground of the lad of England, 

ſtandeth vpon digers Generall cuſtomes 

of old time vicd through all the RKealme, 


which haue bin accepted a appꝛoucd by our ſos 


ucraigue loꝛd the king 3þ:5 pꝛogenitoꝛo, e aff 
his ſubiect s: d becanſe the (aid caſtoms be nei⸗ 
ther againſt the Law ot God, noz the Law of 
reaſon, and haue bin alwap taken to be good 
and neceflaxie fo; the commonſwealth of all the 
Realme : Therefoze thep haue obtained the 
ſtreng h of the law, inſomuch that he that doth 
againlt them, doth againſt Juſtice: and theſe 
be the cuſtomes þ pꝛoperly be called the Com- 
mon Law:and 1t ſhall atwap be determined bp 
the Juſtices whether there be any ſuch gene» 
rail cuſtome 02 not, and not bp 12 men: and of 
theſe general cuſtomes, and of certaine pzinctz 
ples pᷣ be called Maximes, which alſo take ef- 
fect by the old cuſtome of the Rcaline (as ſhall 
appeare in the Chapter next following) de⸗ 
pendeth molt part of the law of this iZeaime, 
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And therefoze our ſoueraign Loꝛd the king at 
his Cozonation amor g other things takerh a 
ſolemne oath ih he ſhal canſe ali the cuſtomes 
of his realme tai Hinuilp to be obſerued, Do. Y 
p2ay ther ſhew mce ſome of theſe generall cu⸗ 
Gomes st 1 will with god wil, firſt J ſhall 
ſhew tha how the cuſtome of the Reaime is 
the verie g:oun» of divers Courts in ths 
MNtalme, that is to ſav, ot the Chauncery.of the 
N. bench. ol the com mon plees , and the Erchez 
quer, the which be coarts of rccozd , becanſe 
none map ſic as Judges in theſe courts but by 
the kings letters patents. And theſe courts 
hauc diuers authozities, whereof it is not to 
treat ot ih s time. Other cou ts there be allo 
only grounded by the cuſtome of þ realme, that 
bee of much ieſſe authoz'itic than the courts be⸗ 
fozc rchcarſcd. Is in euerie ſhire within the 
realuc, there is a court that is called the ccuns 
tp + another that is called the ſhcrifs Tozne,# 
in eacry mano is a court that is called a court 
Baton, ano to enery faire à market is incidẽt 
a Court that is called a court of Pipowders, 
And though in ſome ſtatutes is made mentton 
ſometime ol the foid ⁊ ourts , pet ncuertheleſſe 
of thc fit ſt inſtitutton of the ſaid coarts, a that 
inch Con. ts ſhould be, there is no ſtatute noz 
law w:itten in the lawes of England. And 
fo all the ground and beginning of the ſad 
courts depend vpon the cuſtome of the realm, 
th wh'ch cuſtome is of ſo high anthozitie,that 
the laid courts ne their authozties may not be 
altered ne their names changed without Par: 
lament. 

Aiſo 
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Aiſo by the old cuſtome of the Realme, no 
man ſhall be taken, ump2.ſoned, diſſeiſed.noz o⸗ 
therwiſe deſtroyed, but he be put to ani wer by 
the law ot the land, and this cuſtome is con⸗ 
firmed by the ſtatute of Magna charta cap. 26. 

Alſo by the old cuſtome of the Realme, all 
men great and ſmall ſhall do # receine Juſtice 
in the kings Courts. ond this cuſtome is con⸗ 

firmed by the ſtatute of Marleb. cap. i. 

Fiſo by the old cuſtome of the Realme, the 
eldeſt ſonne is onclp herre to his Anceſtoꝛ. and 
if there bee no ſonnes but daughters, then all 
the daughters ſhall bee heircs And ſo it is of 
ſiſters and other kinſwomen, Andaf there bee 
neither lonne, daughtet. dꝛother, no: ſiſter, the 
ſhall the inheritance diſcendtoÞþ next kinſinan 
oꝛ kinſwoman vt the whole bod to hm that 
had the inheritance, of how many degrees ſo⸗ 
ener they be fro'n him Ans il there be no heire 
generall noꝛ ſpeciall.thent he land ſhall eſcheat 
to the Loꝛd of whom the land is holden. 

Jiſo by the old cuſtome of the realme, lands 
ſhall neuer alcend, oꝛ diſcend from the ſonne to 
the father oz mother, noꝛ to any other anceſtoʒ 
in the right line, but it hall rather eſcheat to 
the Lozd of the fee. 

Aiſo if anp Tlien haue a ſonre that is an 
Auen, and after is made Dentzen,and hath an 
other ſonne, and after purchaſeth lands # dy⸗ 
eth, the poungeſt ſonne ſhall inherit as heire, 
and not the eldeſt. 

Alis il there be thzer bzethzen, ⁊ the middeſt 
brother purchaſe lands and dyeth without 
heire of hig bodie, the eldeſt bzother ſhal inherit 
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as hetre to him. ond not the ponger other. 

Ind it lind in fer ſimple diſcendto a md by 
the part of hto father, + be dieth without hetre 
of hu body. then the inheritance (hal diſcend to 
the nert heire of the pa t oſ his father. And if 
there be no ſuch heute of the part of hta father. 
thentifthe father put ch eth the lands, ti ball 
go to the next heite al the fathers mother. not 
to the nett heite of the ſonneg mother, but it 
Hall rather eſcheat tothe Loꝛd of the fre. But 
if ma purch ie lands to him a to his hetres,# 
die witho'it heir of his bodte. ag 1s laid before, 
the the land ſhal dilcend to the next he ire of the 
part of hi5 father, if there be any, if not, then 
to the next heit ofthe part of His mother. 

Allo the ſonne purchaleth lands in fee , and 
dieth 44ihout bhc1@ of his bodice, the Land (hal 
diſcend to his vncle, and (hall not aſcend to ug 
father : But it the father hanc a ſonne though 
it he many peares after the death of the eldet 
bzother,pet that ſonne ſhall put out hits vncle, 
and ſhalt inioy the Land as heut to the cider 
brother fox cucr, 

FIifo by the cuſtome of the realme , the child 
that is boꝛnc befoze eſpouſcis id Baltard, and 
ſball not mhcru. 

o the cuſtome of the realm ig. that no ma + 
ner of goods no; cattels reall noz perſonal ſhal 
neuer go to the hetre,but to the executoꝛ a, oz to 
the Didin auric. ot adimimſtratozs. 

Aliſothe huſb ind ſhall haue aft the chattels 
perſonals that his wife had at the time of the 
clpouſcls, ꝙ aftcr, and alſo chattels recall if he 
oucrituc his wife ; But if he (ell oz giue away 

the 
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the chattclo reals 4 die, by that ſale 02 alft the 
mtereſt of the wife 18 determined, oz elle they 
hal remain to the wife of ſhe oncriine her hul⸗ 
band, Illo the hit band ſhal haue al the inhert⸗ 
tance of tg wife wherof he wa 3 (riſer in deed 
in the right of hig wife daring the ctpouſelo in 
fee, 02 in fee tarte general, fox tet inc of ne, if he 
h me anp child by her, to hold a0 tenant by the 
curteſic of England, 4 the wile ſhall haue the 
third part of the inheritance of ber huſband 
wherof he was (cited in dee d oz in laby after $ 
clponicls gc. Wut in that caſe the wife at the 
death of het huſt4d muſt be of the age of mine 
pete 02 aboune.o: ele Me that haue na doware 1), 
what if the huſb4d at hits death be within the 
age 07 nine yere325. Þ ſuppoſe ſhe ſhat pet hane 
ber douer. A iſo the old law e C nſtome of the 
Neeime to, that alter the death of cnery tenant 
that holocth bro Land by Kuighto ſernice, the 
L 02d (hat hun the ward and mariage of the 
herr,til the heut come totheage of 21. peares,X 
if the heit in that caſe be of ful age at the death 
of ie anccſloz.he he ſhal pay to n Lozd his 
relle e, Which at the comon law was not cer 
tam, bu bo the ſtat. of Mag ch it is put mcer⸗ 
cain:that 1s to lap, fox cucrp whole kuighto fee 
to pap C. d and fot a whole Varony to pap a 
C. mathe fo2 relickc,q foz a whole & ricdom to 
pay a C . ind after the tate. Ind if the heire 
of ſuc ha tenant be a woman, a ſhe at the death 
of het anceſtoz be wit hin the age of rity pereso, 
then by the common law the ſhontd haue bin in 
Ward onety til 1 4,peres, but by the Rat. of &. 
in ſuch caſe ſheſhal be in ward till a 
Ind 
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Ind if at the death of her aunceſtoz (hee bee of 
the age of 1 4,pcare 02 aboue, ſhe ſhall bee oat of 
ward though the land be holden of the king, 
then ſhe ſhal pay reltefe as an heirt male ſhat. 

Alſo of lands holden in Hoc age if the aun- 
ceſtoꝛ die, his heire being within the age of 14, 
peres, the next friend of the heire to whom he 
inheritance map not diſcẽd ſhal haue the ward 
of his bodie and lands, till he ſhail come to the 
age of 14.peares, and then hee map enter, Ind 
When the hetre cometh to th? age of xrj vetres, 
then the gardein ſh il perid him an account fo 
the pꝛoſits thereof bp him reteiued. 

Iifo ſuch an heite in ſocage foz His eeliefe 
ſhall double his rent to the Loꝛd the pearc fol- 
lowing the death of his aunceſtoz : As if his 
aunceſtoz held by xy. . rent, the heire in ths 
pete following ſhall pap the ry d. foz his rent, 
and other ry.5.foz his reltefe,and the reltefe he 
mult pap though he be within age at the death 
of nis aunceſtoꝛ. 

Alſo there is an old Law and Cuſtome in 
this Realme, that a freehold by way of feoffe⸗ 
ment, gift, oʒ leaſe, paſſeth not without Linerie 
of ſeiſin be made vpõ the lãd accoꝛding, though 
ade) of feoſtement be thetol made and deliue⸗ 
red: But bp way of ſurrender, particion , and 
elchange, a frerholo may paſſe without uuerie. 

Alſo it a man make a will ol land whereof he 
is ſeiſed in his demeſne as of feœ, that wif is 
void: but if it had ſtd in feoffes hand, it had 
bin god. Ind alſs in London ſuch a dull is 
gud by the cuſtome of the city it it be inrolled, 

Ao a leaſe ſoʒ term of peres is but a 9 
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by the law, and there foze it may paſſe Without 
any lmery of ſeſin: but otherwiſe it is of a 
tate foz term of life foz that it is a freehoidin 
the law, and thercfoze lincerte muſt be made oz 
eis the fra hold paſſeth not. 

Allo by the old Cuſtome ofthe realme,a mã 
may di(traine foz a rent ſeruice of comon right, 
And allofcz a rent reſerued vpo a gift in taule, 
a leaſe foz terme of i:fe,of peres, a at will, # in 
ſuch caſe the Loꝛd map diſtreine the beaſts of 
tenants, as one as they come vpõ the groũd, 
but tye bcafts of ſte angers that come in but by 
mane: of en eſcape, he may not diſtrein tu they 
h ue bin leuant ⁊ couchant vpon the ground: 
bur fo: deb: vp an obligation, neʒ vpõ a cons 
tract, noz - 02 accompt, ne yet foꝛ arcerag's of 
accompt.no: foz no maner of treſpaſſe, gepara- 
tions noꝛ ſuch other no man map diltraine. 

And by the old Cuſtome of the realme all ifs 
ſaes that Hall be toy ned betweene partie and 
party in anp court of recoꝛd within the realme, 
cxcept a few whereof it needeth not to treat at 
thts time, muſt be tr ed by rg. free # lawful mt 
of the v lnc that be not of affinitie to none of 
the parties. And in other courts that be not of 
reco2d.as in the county,court baron, hundꝛed E 
ſuch other like, they ſhal be tried by the Dth of 
the parties, ⁊ net otherwtle,vnleſſe the parties 
aſſent that it ſhalbe tried by the homage. Ind 
it is to ve noted that Loꝛds, datons, g alperrs 
of the tealme be excepted out of ſuch trials if 
they will. but tf they will Wilknily be [woꝛne 
therein, ſome lap it is no er roꝛ Indthep map 
if they wil haue a wzit out of the Chancery di⸗ 
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rected to the Shtrife commanding him that he 
ſhall not impannell them vpon no enqueſt. 

And of this that is ſard befoꝛe it appearcth 
that the cuſtomes afozcſapd noz o:her hke vns 
to them, wherevf be verie many in the laws of 
Eng ad. cannot be pꝛoued tc haue the ſtregth 
of a law onelp by realon. Foz how may u bee 
pꝛoued by reaſon that ihe cideſt ſon ſhall onelp 
inherit e ha father , and ths porgecr to haue no 
part, 92 that thc y1tberd Hail haue the Whole 
land fc2terme of his lite as tenant? by the cur⸗ 
teſie, in ſuei mmer as befoze appeareth, and 
thit the wite ſhaij ue onelpthe third part in 
the naue of the dower, a that the huſband ſhal 
haue althe gong of his wife as his owng, and 
that if he die 1911.g the Wwite , that Hig crecu- 
to25 ſh2il haue the awds, and not the wiſe: all 
thele and ſuch o:ber cannot be pꝛoued onely bp 
reaſon that it ſhould be ſo and no otherwile,atz 
though they be rcaſonable, and that with the 
cuſtome therein vſed ſuſfueth in the Law, and 
a ſtatute made againſt fuch generall cuſtomes 
ought tc be oblerued, decauic thep be not mœr⸗ 
ly the lad of renſon. 

Alſo the law of p2opertic is not the law of 
reaſon, but a la wot cuſtome, howbe1t that it is 
kept, ⁊ is alſo moſt neceflaricto be kept in all 
realmes # emong all people, and ſo it map be 
numbzed among the generall cuſtomes of the 
trealme , it io to bnocrſtand that the re is no 
ſtatute $ treateth ot the beginning of the ſaw 
cuſtoms,ne Why they ſhould be Ho:den foz law, 
and thcrefozc after them that be {carned in the 
laws of the realm, the old cuſtome of thereahn 
18 
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is the onely and ſufficient anthozitie to them in 
that behalt: and J pꝛay thee ſhew mee what 
Doctozs hold therein, that is to ſap, whether a 
cuſtome oneſy bee a ſuſticient authoʒu ie of any 
Law. Do. Doctoꝛs hold that a lawe grounded 
bpon a cuſteme 1s the moſt ſureſt Lowe, but 
this thou mult alwapes vnderſtand therewith 
that ſuch a cuſſ ome is neither contrarie to the 
law of reaſon,noz to the law of God. Ind now 
I ay the ſhew me ſomewhat of the Martz 
mes of the law of England, whereof thou haſt 
made mention bcfoze in the 4, Chapter. Siu. J 
Will with gad will. 


q Of the 4.ground of the law of England? 
Cap. b. 

T ** 4. groũd of the law of England ſtan: 
deth in diuers pꝛinciples that be called in 
the law Maximes, the which haue bin al⸗ 

wapes taken foz law in this realm,ſo that it is 

not lawfuil foz any that is learned to deny the : 
foz tuerie one of thole Meximes is luffictent 
authozitic to hunſette. Ind Which is a Max 
ime, and vᷣ hich not, ſhall elwap be determined 

7 bp the Judges, and not by xij men. Ind it nce- 

F dethnat to aſſigne an t eaſon, whp they were 

| firſt rec eiued foz Maximes, foze lufficeth that 

they be not againſt the Law of reaſon,noz the 
law of God, © that they haue alwap bin taken 
ſoz a law. Ind ſuch Maximes be not only hol: 
den fo: law, but alſo other caſes like vnts the, 
and al things that neceCartly follow vpon the 
ſame,are to be reduced to $like law, a therfoze 
molt commoly there be aligned ſome reaſos oz 

0 con- 
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conſideration why ſuch Marimes be reaſona⸗ 
ble, to the intent that other caſes like, map the 
moze conuentently be applied to th. And they 
be of the ſame ſtrength ond effect in the law as 
ſtatutes be. And though the gener all cuſtoms 
of the Realme,be the - 1 t warrant ofthe 
laid Maximes as they be of the generall cu⸗ 
ſtomes ot the realme, vet becauſe the ſaid genes 
ral cuſtomes be in manet knowne thzough the 
N calme, aſ well to them that be vnlearncd Ig 
learned,and map lightiy be had 4 knowne, and 
that with little ſtudie ; and the Maximes be 
only knowne in the ings Courts, oz among 
the m that take great ſtudie in the Law of the 
Realme,and among cw other perſons: Ther⸗ 
loꝛe tho bee ſet in this w:ting foz ſcuerall 
grounds, and he that iitcth map fo accompt 
them, oz if he will, he may take them foz no 
ground, after his pleaſure. Ol which Maxi⸗ 
mes J ſhall hereafter ſhew thee part. 

Firſt there is a Marine, that Eſcuage vn⸗ 
cettaine maketh Knights ſetuice. 

Allo there is another Maxine, that Eſcuage 
certaine maketh ſocage. 

Allo that he that holdeth by Caſte! gard, hol- 
deth by knights ſerm'ce, but he holdeth not by 
Eſcuaze, An thit he that hoideth by xx. 8. to 
the gard ofa caſteii, hold eth bp ſocage. 

Aiſo there is a Maxime, that a Liicent tas 
keth away an entrte. 

Allo, that no Vrefcription in Lands maketh 
aright. 

Allo, that a Preſcription of rent and pzofits 
eppzcnder out of land, maketh a right. 
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Ao that the 1{mitattion of a pꝛeſcription ge- 
nerallp taken, is from the time that no mans 
minde runneth to the contrarte. 

Alſo that aſſignes map be made vpon lands 
giuen in fee ,ſo2 term of life, oz ſoz terme of 
peres though no mention be made of aſſignes: 
and the ſame law ts of a rent that is granted, 
but otherwiſe it is of a warranty of a co⸗ 
uenant. 

Tiſo that a condition to anoid a fret hold 
cannot bee pleaded without derd, but to auvid 
a gift of chattcil it map bee pleaded Without 
ded. 

Alſo that a releaſe oꝛ confirmation made by 
him that at the time of the relcaſe oz confirmaz 
tion made, had no right, is vo d in the Law, 
though a right come to him after, except it bee 
with warrantte, and then it ſhall bar him of al 
right that hee ſhall haue after the warrantie 
made, 

Alſo that a right oꝛ title of action that onelp 
dependeth in action, canr.ot be giuen noz gran⸗ 
ted to none 0:her but onclp to the tenant of the 
ground, oꝛ to him that hath the rcuerſion oz rea 
mainder of the ſame. 

Alſd that in an act ion of debt vpõ a contract, 
the defendant map o gehis Law, but other⸗ 
Wiſe it is b pon a leale of Lands ioz terme of 
yercs 02 at will. 

Alſo it that any exigent in caſe of felonie bee 
a warde d againſt a mon: he hath thereby fozth- 
with koꝛfeited his gwds to the king 

Alſo if the lonne bee attainted in the life of 
the father,and after hee — his charter 

of 
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of pardon of the king, and after the father dp « 
eth : In this caſe the land ſhall eſcheat to the 
Loꝛd of the fer, in ſomuch that though hee haue 
a ponger bꝛother, pet the land ſhall not diſcend 
ts him: foz by the attainder of the elder bzother 
the bloud is coꝛtupt, and the father,in law, di⸗ 
ed without heir e. 

Alſo Abbot oz Pꝛioz alien the Lands 
of his * and dyeth, in this caſe, though his 
ſucceſſot haue right to the lads, pet he map not 
enter, but hee muſt take his action that is ap⸗ 
pointed him by law. 

Allo, there is a Maxime in the law, that if a 
villaine purchaſe lands and the Loꝛd enter, he 
ſhall emoy the land as his owne: but if the vil- 
lain alten bete the Lozd enter, the alienation 
is good, Ind the ſame law is of goods. 

Alſo, if a man ſtc ale goods tothe value of 
tiveclue pence oz aboue, it is felonie, and he ſhal 
dye foz it. Ind if it bee vnder the value of xij. 
pence, then it is but petite larcenie, and he ſhal 
not die foz it, but ſhall bee otherwiſe puniſhed 
after the diſcretion of the Judges, except it 
bee taken from the Perſon : foz if a man take 
any thing how little foener it bee, from a mans 
perſon fclontoulp, it is called robberie and hee 
ſhalldie foꝛ it. 

Ilſo, he that js arraigned vpon an Indite⸗ 
ment of felonte ſhall bee admitted in fayour of 
life tochallenge xxxvj. Jurozs peremptozily, 
but if her chatlenge any aboue that number, 
the Law taketh him as one that hath refuſed 
thc Law, becauſe hee hath refuſed ther whole 
Engqucltg, and therekoze hee ſhall dye: bat 

with 
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With caule hee may challenge as mand as he? 
hath cauſe of challenge to. Ind further it is to 
be vnde tſtod, that ſuch peremptozie challenge 
ſhal not be admitted in appeale, becauſe it is at 
the ſuit of the partte. 

A iſo.the land of euer men is in the law en⸗ 
cloſed from othce , though it lie in the opt ficld, 
And there ſoꝛe if a man do treſpos therein, the 
Wzit ſhal be Quare claulum ſregit. 

Allo the rents, commons of paſture, of tur⸗ 
barp, rcuerſions, remainders, noz ſuch other 
things Which lpe not in manuall occupation, 
map not be giuen noꝛ graunted to none other 
Without wziting. . 

Allo that hee that receuereth debt oꝛ dama⸗ 
ges in the Kings Courts by ſuch an action 
wherein a Capias lay in the Pꝛoceſſe, map 
within a pcare after the recouerie, haue a Ca- 
pias ad ſatisfaciendum to take the bodie of the 
defendant, and to cemmit him to pꝛiſon till Hee 
haue paid the debt and damages : but il there 
lap no Capias tn the firft action, then the plains 
tife ſhall haue no Cap1as ad ſatisfaciendum, but 
muſt take a Fieri facias, oz an Elegit within the 
peare, 02a Scire facias after the pere, oz within 
the pere ik he Will. 

Siſo.1fa releaſe 02 confirmation be made to 
him, that at the time of the relcaſe made had 
nothing in the Land #c. the telcaſe oz confirs 
mation is void, except in certainc caſes ,as to 
vouch, and certame other Which nerd net here 
to be remembzed. 

Alſo there is a Maxime in the law of Eng⸗ 

land, that the King may diſſeiſe no man, noz 
C 9 that 
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that no mon may diſſcile the king, ne pull anp 
rcuct ſion 02 remainder out of hum. 

Allo tit kings excellencie is ſo high in the 
law, that no freehold map be giuen to ti e king, 
ne be der med from hun, but by matter ol Re⸗ 
cozd, 

Siſo there was ſoretime a Maxime and a 
law of England, that no man ſhould haue a 
wit of tight, but by ſpectail luit to the king, E 
foz a fine to be made in the Chaunc erie foz it. 
But theſe Maximcs be changed by the ſtat,of 
Magna charta cap. 16. Where it is ſaid thus. 
Nulli negabimus, nulli vendemus rectũ vel iu- 
ſtitiam And by the woꝛds Nulli negabimus, a 
man ſhall haue a wzit ol right cf courſe in the 
Chaunceric without ſuing to the King foz it. 
And by the wozds Nulli ved mus, he ſhal haue 
it without finc: a ſo, many times the old Mexi⸗ 
mes ol the law be chaunged by ſtatutes. Ailo 
:Hough it bee realonable, that foz the manifold 
diuctſities of actions that bee in the lawes of 
England, that there ſhould bee diucrſities of 
Pꝛocce, as in the real aq ions aftcr one maner 
and in perlonall actions after another maner : 
Pet it cani:©; be pꝛoueo merrely by reaſon, that 
the lame Pꝛoces eught toice had and none o: 
ther : lo vy Statute ut might be altered. And 
ſo the groundot the ſatd Pꝛoces is to bee res 
ketred oncly to the Maximes and Cuſtoms of 

he Kcalme. 

And J haue ſht wed thee theſe Maximes 
befoze rchearſed , not to the intert to ſhew thee 
ſpcctally what is the cauſe of the law in them, 
foz that would aſke a great reſpite. as < 1 
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haue ſhewed them only, to the intent that thou 
maiſt perceiue that the ſaid Maximes t other 
like, map bee connentently ſect fo2 one of the 
grounds of the Laws of England. Mozcoucr 
there be diuers caſes, whereof J am in doubt 
Whether they be onely Maximes ot the law,oz 
that thep be grounded vpon the law of reaſon, 
wherein J pꝛaythee let me heare thine opini⸗ 
on 


Do. T pzap the ſhew thoſe caſes that thou 
meaneſt, and J tall make thee anſwer there⸗ 
mas J ſhall ix cauſe. 


EHereafter follow diuers caſcs, wherein the 
Student doubteth whether they be only Maxi- 
mes of the Lawe, or that they be 
grounded vpon the Law 
ct Reaſon, 
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c LawofEngland is, tfaman coun⸗ 
mand another to do a treſpaſſe, ⁊ he doth 
it, that che commaunder is a tre ſpaſſer. 
And J am in doubt whether that it be one⸗ 
ly by a Maxune ofthe law, oz that it be by the 
Law of reaſon. 

Alſo, J am in doubt vpon what Law it is 
grounded,that the acceſſoʒie ſhall not be put to 
anſwer befoze the pꝛincipall ac. 

Iiſo,the law is, that if an Abbot bup a thing 
that commeth to the vle of the houſe, # dicth, 
that his ſucce ſſoʒ ſhall be charged. And J om 
ſomewhat in doubt vpon what ground that 
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Law dependeth. 

Alſo, that he þ hath poſſeſſis of land though 
it be by dilſeiſin, hath right againſt all men, but 
againſth:m that hath right. 

Allo, that it an aa ion real be ſned egainſt as 
ny man that hath nothing in the thing deman⸗ 
ded, the wit ſhall abate at the common Law. 

Alſo, that the alienation of the tenant hang⸗ 
ing the wꝛit, noꝛ his ent rie into teligiõ, oꝛ it he 
be made a knight, oz it ſhe be a woman # take 
an huſband hanging the wit, that the wzit 
ſhall not abate. 

Aifo, it Land ⁊ rent that is going out of the 
lame land, come into one mans hand of like e⸗ 
ſtate, and like ſuertie ot tule, the rent is ex⸗ 
tine. 

Fiſo, if Land diſcend to him thet hath right 
to the ſame Land befoze, he ſhalbe temitted to 
his better title it He will. 

Allo, if two titles be concurrant together, 
that the eldeſt title ſhell be pꝛeferred. 

Fiſo, that cuerie man is bound to make re⸗ 
compence,fo: ſuch hurt as his beaſts ſhall doe 
in the co:ne 02 graſſe of his neighbour, though 
he know not that they were there. 

Alſo, it the demandant oz plaintife hanging 
his Wzit, Will enter into the thing demaun⸗ 
ded, his wit ſhall abate. Ind it is manp 
times verie hard ⁊ of great diſticultie to know 
what caſes of the law of England be groun: 
ded vpon the Law of reaſon, and what vpon 
cuſtame of the Realme, and though it be hard 
to diſcuſſe it, it is verp neceſſaty to be knowne, 
foz the knowiedge of the perfect reafon 1 ws 
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then he may refer them to d of 
the law of England, which is rea? 
fon, whereof is made mention in the Kchahter. 
And if any man thinke that they Be grounded 


bpon thel1w afcuſtm, then he may refer thẽ 
to the Maxunes ofthe law, which beaſſigned 
fo the fourth ground of the Law of X 
Whcreofmention is made in the 8. Cha. e bez 
foze appeareth. 

Do, But J pzay thee ſhew ine by What 
thozitie it is pꝛoued in the 1aws of Englan 
that the caſes which thou haſt put befoze in 
the vig.Chap,andſuch other which thou cal⸗ 
leſt Maxims ought not to be denied, but ought 
to be taken as Maxims. Fox lith they cannot 
be pꝛoued by reaſon as thou agreelt thy ſelſe 
they cannot, they map as lightly be denied as 
affirmed,vnles there be ſome ſufficient authas 
ritic to appꝛoue them. 

Stu. Manp of the cuſtomes and Maximes 
of the Lawes ot England be knowne by the 
ble and the cuſtoine of the realme ſo apparant⸗ 
ly that it ne deth not to haue anp Law Wwzits 
ten thereof. Foz What ner deth it to haue any 
Law written that the eldeſt ſon ſhall inherite 
his father: oz that all the daughters ſhall in⸗ 
herite together as one heire, it there bee no 
ſon ; 02 that the haſband ſhall haue the gods 
and chattels of his wife that ſhee Hath at the 
time of the eſpouſels, oꝛ after: 93 that a baſtard 
ſhall not inherite as heite: 02 the executozs 
ſhall haue the diſpoſition of all the gods of 
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their teſtatoꝛ:and if there be no executoꝛs that 
the ©zdinary ſhall haue it, a the hetre ſhall not 
meddle with the ads of his 4 unceſter, but if 
any particular cuitomes helpe him. 

The other Maximes a cuſtoms of the law 
that be xot fo openip known amõg the people , 
map be knowne partly by the Law of Reaſon 
and partly by the bwkes of the laws of Engs 
land called Yeares and Termes, and partip bp 
diuerg Becozds remaining in the K. Courts 
and in the Treaſozie: and ſpecially by a booke 
called the Regiſter, à alſo by diners Dtatutes, 
wherein many of the laid Cuſtomes # Maxi 
mes be oft recitcd, as to a diligent Searcher, 
will euidentip appcare. 


Of the ſift ground of the Law of 
England, 


Cap. 19s 


He fift ground of the Law of England 
ſtandeth in digces particuier cuſtoms vs 

ſed in diners counties, towns, cities, and 
Loꝛdſhips in this te alme, þ which particuler 
caſtomes, becauſe thty be not againſt the law 
of reaſon no2 the law of God, though they bee 
a gaunſt the ſayd generall Cuſtomes oꝛ Mart» 
mes of the Law, vet ncucr:helcfle they Rand in 
effect and be taken foz law:but if it riſe in que⸗ 
ſtion in the kings courts, whether there be az 
np ſuch particulier cuſtome 02 not, it ſhall be 
tried by ry, men,and not by the iudges, except 
the lame part iculer cuſtome be of M ecoꝛd in 
the 
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the ſame Conrt. Ot which particuler Cu⸗ 
ſtomes, I haue hereafter noted ſome foz an ex: 


ample. 

Fixtt there is a cuſtome in Kent that is cls 
ted tktnd,that all the bzethzen ſhall inhe⸗ 
rit together, as fiſteis at the common Law, 

Allo there is an other particuler Cuſtome, 
that is called Burghenglſh, where the poger 
ſonne {hall inherite befoze the eldeſt, and that 
cuſtomc is in Nottngham. 

Alſo there is a cuſtome in the Citie of Lons 
don, that fraemen there, may by their teſtamtt 
enrolled, bequeath cheir lands that they be ſei⸗ 
ſed of to whom they well, except to Mozts 
maine. And if they de Citizens and Fremen, 
that they map alſo bequcath their Lands ts 
WMoztmaine. 

Alio in Ganelkind, though the Father be 
hanged, the ſonne ſhall inherite. Foz their cu⸗ 
Come is, che Father to the bough, the Son to 
the plough, 

Allo in ſome Countrtes the wife ſhall haue 
the halle of the huſbands lands in the name of 
ber dowzte, as long as ſhe liueth ſole. 

Ind in ſome country the hul band ſhall haue 
the halfe of the inheritance of his wife,though 
he haue no iſſue by her. 

Filo in ſome Countrey an Jafant when he 
ts of age of rb. peeres may make a feoffement, 
and the ſcoffement god. Ind in ſome Coun⸗ 
rep when he can meat an elle ot Cloth, 


i Of che ſixt ground of the Lawof 
England. 6 
Cap. 
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He ſixt ground ol the Law of 

ſtandeth in diuers ſtatutes made by our 

Soneraigne Lozd the king # his pzoges 
nito29,+ by the Lozds ſpirituall x tempo:all, 
and the Commons in diuers Parliaments in 
ſach caſes where the law of reaſon, the law of 
God, Cuſtomes, AJarimes,ne other grounds 
of the law ſeemed not to be ſufficient to puniſh 
euill men, and to reward god men. And JY 
remember not, that J haue ſzene any other 
grounds of the Law of England, but onelp 
theſe that I haue be ſoze remebzed. Furthers 
mo2e it appearcth of that J haue ſaid befoze, 
that oft times two oꝛ the grounds of the law 
of Englãd mult be topned together, oz that the 
plaintif can open E declare his right, as it map 
appeare by this example. It a man enter into 
another mans land bp fozce, and after maketh 
fcoffemcnt foz maintnãcc to defraud the plains 
tite from his action: In this caſe it appearcth 
that the ſoid vnlawkull entrie ia pꝛohibited by 
the Law of rcalon, but the plaint ite ſhall reco⸗ 
uer treble damages, that is bp reaſon of the 
ſtatute made inthe 8,yzre of king H. 6.cap 9, 
And that the damages ſhalbe ceſled by xq . nẽ 
that is by the cuſtome of the realme Ind ſo in 
this caſe, thꝛet grounds of the lat of Englad 
maintaine the plaintifes action. 

And lo it is in diners other caſes that need 
not to be remembꝛed now, Ind thus J make 
an endfo; this time, ts ſpeak an further of þ 
grounds of the law of England. D. I 1 2 


—— ——— — 
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thee foz the great paine 
therein. Nenertheies, — — 


reth that thou haſt ſaid befoze,that the learned 
men of the Law of England pꝛetend to vert- 
fie, that the Law of England will nothing do 
ne attempt againſt the law of Reaſon, noz the 
Law of God, J pꝛey thee aunſwer mee to 
fome queſtions grounded vpon the Law of 
Engtand,how as thou thinkeft, the Law map 
ſtand with reaſon oz conſcience in them. 

St. Put the caſe, and I thall make anſwer 
therein as well ag Jcan. 


g Thefirſt queſtion of the Doctor, of the Law 
of England and conſcience. 


Cap. 12. 


Hane heard ſap, that if a man that is bound 
in an Obligation pap the money, but he ta» 
keth no acquitance, oz if hee take one and it 

happeneth him to leeſe it, that in that caſe hee 
ſhall be compelled by the Lawes of England 
to pay the monep agame. And how may it be 
ſapd then, that that Law ſtandeth with reaſon 
and conſcience ; foz as it is grounded bport 
the Law vf Reaſon , that debts onght of 
right to be paped, ſo it is grounded vpon the 
Law of Reaſon (as mee ſeemeth) that when 
they be payed, that he that paied them ſhould 
be diſcharged. Stu. Firſt thou mult vnders 
ſtand, that it is not the Law of England, 
that if a man that is bound in an ODouga⸗ 
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hee take acquitance and lie it, that therefoze 
the law determineth that he oaght of right to 
pap þ money eftſones, fs; that law were both 
agatnſt reaſon and conſcience. But though it 
is, that there is a general Marime in the law 
of England, that in an action of debt ſued vpõ 
an Obligation, the de fkendant ſhall not plead 
that he owneth not the men, ne can in no wiſe 
diſcharge himſcife in that a&1on, but he haue 
acquitance oz ſome other wziting ſufficient in 
the Law, oꝛ ſome other thing like, witneſſing 
that he hath paid the mInep : that is oꝛdained 
by the Law to auopd a great inconuenience 
that els might happen to come to many peo⸗ 
ple: that is to (ay, that euerie man by a Nude 
parol, and by a b>re Auerrement ſhould auoyd 
an Obligation. AWherefoze to auopd that in⸗ 
conuenience, the Law hath ozdapned, that as 
the defendant is charged by a ſuſticient wzt- 
ting, that ſo he muſt be diſcharged by ſuffici- 
ent wꝛiting, oꝛ by ſome other thing of as high 
authoꝛitie as the Obligation is. Ind though 
it map follow chereupon, that in ſome particus 
ler caſe a man by occaſion of that gencrall 
Maxime map be comvcllcd to pay the money 
againe that he paid befoze : Pet ncuertheleſle, 
no default can be thereof aſſigned in the Law, 
Fo: like as makers of Law take herd to ſuch 
things as map oft fall, + do much hurt among 
the people, rather than to particular caſes: Do 
in itkewiſe the generall grounds of the law of 
England, had moze What is gwd foz many, 
than what is gwd to one ſinguler perſon one» 


ip. Ind becauſe it Hoald be a hurt to ., 
1 


EE 


vil 


- 
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if an Obligation ſhould bee ſo lightly anoided 
by wozd , therefoze the Law ſpecially pꝛeuen⸗ 
teth that hurt buder ſuch maner as befoze ap⸗ 
peareth: and pet intendeth not, noz comman⸗ 
deth not, that the money of right ought to bee 
paid againe , but ſcttetha generall rule which 
is good and nec eſlat ie to ali ths people, a that 
enerp man may wcil keep without it be tog 
his owne default. Ind if ſuch default happen 
in any perſon, Wherebp he is without remevie 
at the common law, yet her map bee holpen — 
Subpena, and ſo hee map in manp other ca 
where conlctence ſerueth foz him, that were to 
long to rehcarſe now. 

Do. But J pꝛay thee ſhe mee vnder What 
maner a man map be holpen by coſctence. Ind 
whether he (hall be ho!pen in the ſame court, oz 
in another. Sr. Becanſe it cannot bee well de⸗ 
clared whete a man ſhall bee holpen by conſcis 
ence, # where not, bui it be firſt knowne what 
conſcience is, there ſoʒe becauſe it pertaineth to 
thee molt p2operlp, to treat of the nature and 
qualit ie of conſcience, the rtoʒe I p2ap thee that 
theu wilt make me ſome biete declaration of 
the nature andqualitie of conſcience, e then J 
ſhall anſwere to thy queſtion as well as J can. 
Do. Iwill with god will doe as thou lateft, 
tothe intent that thou maieſt þ better vnders 
ſtand that I wall ſap of conſcience, I ſhal firſt 
ſhew ther what Sindereſis is, # then what reas 
ſon is, and then what conſcience is; and how 
theſe ther differ among themſeines, J ſhall 
ſomewhat touch. 


«What 
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q What Sindereſis is, 


Cap. 3. 


in the higheſt part thereof , moning a ſtir» 
ring it to god, a abhozring cuil. And there⸗ 
foze Sindereſis neuer ſinneth noz erreth. Ind 
this Sinderclts our Loꝛd put in man tothe tn: 
tent that the oꝛder of things ſhould bee obſer⸗ 
ned, Foꝛ after Saint Dioniſe, the wiſedome of 
God toineth the beginning of the ſecõd things 
to the laſt ofthe firſt things: foz Tungell is of 
a nature to vnderſtand without ſearching of 
reaſon, and to that nature mi is ioined to Sin- 
dereſis, the which Sindercſis map not wholp be 
ext incted neither in man, ne pet in damned 
ſoules. But neuertheleſſe, as to the vie and ex⸗ 
erciſc thereof, it ay bee let fo2 a time, cither 
thꝛough the dat keneſſe of ignoꝛance, 02 foz vn» 
diſcreet delect ation, oꝛ ſoꝛ the har dneſle of ob⸗ 
ſtinacte. Furſt by the darkeneſſe of ignoꝛance 
Sindereſis map be let, that it hall not murmure 
againſt cuil, becauſe her belerncth euill to bee 
ged, as it is in herctikes, the which, whe they 
dye foz the wickedneſſe of thetr errour, belcłue 
that they dye ſoꝛ the verie tructh of the faith. 
Ind ty vndiſcreet delectation , Sinderclis ts 
ſometune fo oucrxlatd, that remozſc oꝛ grudge 
of conſcience foz that time can haue no place. 
Foz the hardncs of obſtinacy Sindeteſis is alſo 
let that it may not ſhirre to godneſle, os it is 
in damned {cules that bee fo obſt nate in = 
that 


Juha is a naturall power of $ſonle, (et 
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that they may neuer be inclined to good. Ind 
though dindereſis may be ſaid to that point ex- 
tinct in danmed foules, pet it may not bee ſaid 
chat it is fei extinc to all intents. Foz thep 
alway murmure aga inſt the euill of the pa ine 
that they ſaffer foz finne, and fo it map not bes 
ſaid that it is bnigerſaily , and to all intents , 
and to all times extinct. And this Sindereſis tg 
the beginning of all things that map bee lear⸗ 
ned by ſpeculation oz ſtndie, and miniſtreth the 
generall grounds and pꝛinciples thereof: and 
alſo of ali things that are to bee done by man. 
An example of ſuch things as may bee learned 
by ſpeculation appeateth thus: dindereſis ſaith 
that euerit Whole thing is mozethan on one 
part of the ſame thing, # that is a ſure ground 
that ntuet faucth. And an example of things 
| that are to be done, oꝛ not to be done: as where 
Sindeteſis ſaith no emill is to bee done, but that 
godneſſe is ts bee done and followed, and euul 

to be fled, and ſuch other. 

And therefoze Sindereſis is called by ſome 
men, the L aw of reaſon, foz it miniſtr eth the 
pꝛinciples of the law of reaſon, the which be un 
eue rie man by nature, in that he is a reaſonable 
creature. 


g Of Reaſon, 


Cap, 14. 


Wie the firſt man Adam was created ; 
hee recetued of God a double eye, that - 
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to ſay, an outward epe, whereby hee might ia 
viſible things, and knowe his bodily enemies 
and eſchew them, And an inward eye, that is 
the eye of reaſon, whcrebp hee might ſee his 
ſpirituall enemies that fight hts ſoule 
and beware of them. And among all giſts that 
God gaue to man, this gift of reaſon is the 
molt nobleſt , foz thereby man pꝛecelleth all 
beaſts,ond is made like to the dignitie of Zn: 
gels, diſcerning troth from faiſhwod , and cnill 
from god. a#therefoze her goeth far from the 
eſtect that he was made to, when he takeih not 
herd to the trueth , oz when hee pzeferreth euil 
befoze god. 

And rherefoze after Doctoꝛs, reaſon is the 
power of the ſeule, that diſcerneth betweene 
god and euill, and betweene god ond better, 
comparing the other: the which alſo ſheweth 
vertues , loueth god, and flyeth vices. And 
reaſon is called righteous and good, ſoꝛ it is 
confo: mable to the wtil of G © D, and that 
the firſt thing, and the firſt rule that alt things 
mult be ruled by. Ind reaſon that is not rights 
teous noz ſtraight, but that is ſaid culpable, is 
either becanſe ſhe is deceiued With an Errour 
that might bee ouercome, 02 cife thzongh her 
pꝛide oz ſlothfulneſle ſhee enqumeth not fox 
knowledge of the trueth that ought to bee cen: 
quired, Fiſo reaſon is diuided into two parts, 
that is tcſay, into the higher part and into the 
lower part. ' 

The higher part hideth heauenlp things a 
e*ernal, and reaſonerh by heauenly Lawes oz 
ty heaueniy realon What is to be done, a what 
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ts not to be done, and what things God com- 


manndeth, and what hee pohibtteth. And this 
— — — 


toꝛy things oz tempoꝛall things, ut that 

time as it were by maner of counſel}, ſhe ain 
geth fozth heauentp reaſons to oꝛder well terns 
pozall things. The lower part of reaſon wozs 
keth moſt to wel tempoꝛal things, and 
ſhe her reaſous much vpon laws of 
man, s vpon teaſon of man, wherdy ſhe concius 
deth that that is to be dane, that is honeſt and 
expedient to the commonWealth , oz not to des 
done, that is not expedient to the Common: 
wealth. Ind fo that reaſon whereby Y know 
God and ſuch things as pertame to God , bes 
longethto the higheſt part of reaſon, Ind ths 
reaſon whereby J know creatures, belongeth 
to the lower part of reaſon. Ind though theils 
two parts, that is to ſay, the higher part e the 
lower part be one in ded a eſſence, yet they difs 
fer by reaſon of then we2zking, and of their ofs 
fice, as it is of one lee epe,that ſometime lows 
keth vpward,and ſometime downeward, 


Of Conſcience, 


Cap. 15, 
wozd Conſtirnee , which in latine is 
called c6\cientia , is compounded of this 
pzepolieis ci, þ is to lap in Gnghlh, with, 
E of this nowne ſcientia, þ is to ſap in Eng · 
and fo conſcience is to 


an applying of any ſciẽ ce oz knowledg to ſome 
particuler act of man. And ſo conſcience may 
ſometime erre, a ſometime not erre.Ind of cõ⸗ 
ſcience thus take, doctoꝛs make many deſcrip» 
tions, whereof one doctoꝛ laith, that conſcience 
is the law of our vnderſtading. Another, that 
conſcience is an habit of the mind diſcerning 
betwixt god # euill.Þnothor, that coſcience is 
the tudgement of reaſon, tudging on the parti- 
culer act's of mã:al which ſayings agree tn one 
effect(that is to ſap)that conſciece is an actual 
applping of any cunning 02 knowledge to ſuch 
things as be ts be done, whereupon it follow⸗ 
eth, that vpõ the moſt per ſit knowledge of any 
law oz cunning, a of the moſt per ſit # moſt true 
applying of the ſame to any particuler ac of 
man followeth ß moſt perfit, þ moſt pure, a the 
molt beſt conſctence. Ind it there be default in 
knowing of the truth of ſuch a law, oz inthe 
applying of þ ſame to particuler acts, thẽ thexe⸗ 
vpõ followcth an erroꝛ oz detault in colcience, 
as it map appear by this exãple.Sinde reſis mis 
niſtreth a vniuerſall pzinciple d neuer erreth, 
(that is toſay) $ an vnlawłull thing is not to 
be done. Ind the it might be taken by ſome ma 
that eucry oath is vnlawlull, vecauſe the Lo2d 
ſaith, Mat. c. Pe ſhal in no wile ſweart: And pet 
he þ bp rcaſon of the ſaid woꝛds will held that 
it is not lawſull in no caſe to I weare erreth in 
conſcit᷑ce, foz he hath not the perfit knowledge 
and vnderſtanding of the truth of the ſatd gol⸗ 
pol, noʒ he reduceth not the ſaping of ſcripture 
to other icriptures, in which it is granted that 
in ſome caſe an oath map be lawful, a the cv? 

P 
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hy conſcience map is erre in the ſaid caſe,##n 
other like, is becauſe conſcience is fozmcd of a 
certain pzopolition oz q̃utſttõ grounded parti« | 
culeriy vpon bniuerſal rules ozdeined foz ſuch 
things as are to be done; And becauſe a partt⸗ 
culer pꝛopoſition is not knowne to himſelf, but 
mult appeare a be ſcarched by a diligent ſearch 
ofa reaſon, therfoze in ſearch a in the coſctencs 
p ſhould be foʒmed therupon map happen to be 
erro2, # thereupon it is ſaid þ there is crroz in 
conſcience ; which erroz cometh either becauſe 
he doth rot aſſenito$ he ought to aſſent vnto, 
02 eis becauſe his reaſon whereby he doth re⸗ 
fer one thing to another, is deceiued. Fox furs 
ther declaratio wherol it is to vnderſtand that 
erroꝛ in cõſcience commeth 7. maner of wates. 
Furt is though ignozance:2 þ is then a man 
knoweth not what he ought to do, and then he 
ought to oke coũſel of them þ he thinketh mol 
expert in þ ſcience, w herupon his doubt riſeth. 
And if he can haue no coũ ſel,thẽ he muſt whoz 
ly cõmit him to God, a he of his godnes will ſa 
oꝛder him, that he wil ſaue him fro oſtẽ ce. The 
ſecond is ihzough negligẽce, as when a man is 
negligent ts ſearch his owne conſcience, 02 to 
enquire the trueth ofother. The 3.is thzough 
p21ide, as when he wilnot merken himſelle, ne 
beleeue them that be better #4 wiler than he is. 
The fourth is thzough ſingularity, as when a 
man followeth his owne wit, and will not cõ⸗ 
fozme himlelte to other, noz follow the god 
common wapes of god men. The fift is tho⸗ 
rough an tnoꝛdinat affection to himſclfe,whers 
by hee maketh W to follow his deſire, 

0 10 and 
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keth it vapoſſible, but that he a, char er thn: the 
one, but a mi can neuer be ſo perplexed in deed 


foze J pay thee that thou Wilt alwaies haue a 
god conſcience, and if thou haue ſo , thou ſhal 
alwates be mery, & ifthine own heart t epʒoue 
thee —— alwaies haue inward peace. 
The giadnes of rightwile men is of God ein 
God, g their top is alWwaties in truth and geod- 
nes. here be many dinerſities of conſcienc e, 
bat there is none better than that, whereby a 

Manx men know 


hiunſcife well. Jie he hath a 
gud # cleane ence, that hath puritie and 
cleanes in his heart,truth in his wozd,e right: 


thereby, COTE. — 
the midſt of enery teaſonable ſoule as a light 
wherby he map diſcern a know what he 

to do, a what he or:ght not to do. Therefoze 
aſmuch as it behmueth thee to bee occupied in 
ach things as pertainto the law: It is neceſ= 
(arie that thou euer hold a pure 6 clean conſci⸗ 
— —— ů 
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tion: foz the lin is not foꝝgtuen but if the 

that is taken be reſtozed., Ind 

counſell thee alſo thou loue that ts god, a flie 
that is ent, « that thou doe to another as thou 
wouldeſt ſhould be done to thee ,* that thou do 
nothing to other that thou wouldſt not ſhould 
be dont to the: That thou do nothing againſt 
truth, that thou line peaceably with thy neigh⸗ 
boz, and that thou do Juſtice to euerp man as 
much as in the is: Ind alſo thj it in euerie ge⸗ 
neral rule ofthe law, thou doe obſerue + keepe 
equitie : e ił thou do thus, I truſt the light of 
the lanterne,Þ is thy — — — be 
extinc>ed, st. But J pz me what 
— ae 9 14 ok bekoze, 
t that thou wouldſt ſhould keepe. Do. J 
1 


J What is Equitie. 


Cap. 16. 

Quit ie is a tightwiſenes that coſidereth 

Þ ante particuler circũſtances of the dæd, 
the which alſo is tẽ pertd with the ſweets 
| - neſſeofmercie. Ind ſuch an equitie muſt al⸗ 
waies be obſerued in enerp law of man, a in e⸗ 
gerie generall rule therof,# that knew he wel, 
that ſaid thus, laws couet to be ruled by equi⸗ 
tie. — — not ouermach 
the extreme right wilenes is ex⸗ 

treme who ſatth, it thou take al that 
the wozds ofthe law ther, thou ſhalt ſõ⸗ 
| time do againſt the law:# foz rhe plainer decla» 
| ration what equitie is, thou + m_ 
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that ſith d dads @ acts of men,foz which laws 
bin oꝛdained happe in diners maners inſinitiy: 
It is not poſſible to make any general rule of 
p la w,but p u ſhal faue in ſome caſe,# therfoze 
makers ol lawes take herd to ſuch things as 
map often come, a not to euer particuler caſe, 
foz they could not though they would. Ind 
theteloꝛe to follow the wozds of ß law were in 
ſome cale both againſt iuſtice a þ comd weith. 
Wherkoze inlome calcs it is nect ſſarp to leaue 
the woꝛds ol the law, a to follow that t caſon a 
tuſtice tequir cih, a to that intent equity is oʒ⸗ 
deined:that is to ſap, to temper @ mitigate the 
tigoʒ ofthe Law. And it is called aiſo by ſome 
men Epicaia, the which is no other thing but 
an exception ol the lawof God oꝛ of the law of 
reaſon fro the general ruies of the law of man, 
when they by reaſon of their generalty would 
in any particuler caſe iudge agairſt the law of 
God, o the law of reaſon, the which exception 
ts ſecretly vnderſtwd in eueric gent ral rule of 
euerp politiuelaw. And lo it appeareth that e⸗ 
quity taketh not away the verp right, but only 
that, that ſet meth to bee tight by thc generall 
woꝛds ol Þlaw:noz it is not oꝛdayned againſt 
þ crueinclle of the law,foz the law in ſuch caſe 
gcnerally taken is gud in himlelfe, but equitie 
followcth ß law in all particuler caſes where 
right and Juſtice requireth, notwithſtanding 
the general rule of the law be to the contrary : 
Wherfoze it appeareth þ if any law were made 
bya man without any ſuch exceptid expzeſſed 
implied, it were manifeſtly vureaſonable,s 
t not tobe ſuffered ; foz ſuch caſes might 
come 
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come that he that would obſerne p; law ſhould 
bzeak both thelaw of God a the law of reaið. 
As if a man make a vow that he wil neuer eat 
Whitemeat , + after it happeneth him to come 
there where he can get no other meat. Inthis 
caſe it behoueth him to bzcake his anow, fozþ 
particuler caſe is excepted lecretiy frb his ge⸗ 
nerall auow by his equitie oz Epicap, as it is 
ſaid befoze Alſo if a law were made in a citie, 
that no man vnder the paine ot death ſhould o⸗ 
pen the gates ofthe citie befoze the Sunne ri⸗ 
ling: pet it the cittzens befoꝛe that houre flying 
from their enemies come to the gates of the ct» 
ty, a one foꝛ ſauing of the cittzens openeth the 
gates befoꝛe þ houre appointed by the law yet 
he offendeth not the law, toz that caſe is exc ep⸗ 
ted krom the ſaid gener all law by equitie, as ts 
ſaid befoze:# ſo it appeareth that equity rather 
followeth the intent of the law, thã $ wozds of 
the law, And J ſuppoſe 8 there be in likewiſe” 
ſome like equities grounded vpon the gener all 
rules of the law of p realm. s. Pe verelp, where⸗ 
of one is this, there is a general pꝛohibition in 
the laws of Englãd, that it ſhal not be law full 
to any mi to enter into the freehold of another 
without authoꝛitte of the owner oz the Law: 
* but pet it is excepted fr6 the ſaid pzohibitts by 
the law of reaſon, that if a man dꝛiue beaſts by 
the high way, * theb:aſts happen to eſcape in⸗ 
to the coꝛne of his neighdour, ⁊ he to bing out 
his beaſts that they ſhould doe no hurt, goeth 
into the ground, a fetteth out the beats, thert 
he ſhall tuſkifie that entrie into the ground by 
the Law. iſo nee — 
ig 0 
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of Ed.. made the 1 4.yere of his raigne, where: 
by it is oꝛdained, that no man vpon pain of im⸗ 
pziſonment ſhould giue any almes to anp valis 
ant begger, that is abletolaboz ; pet it a 
man mat with a valiant begger in io cold a 
Wcathcr and ſo light apparel, that if he haue no 
clothes he ſhal not be able ta cane to any town 
e 
ap, a er tell to 

ſaue his liſe he ſhall be excuſed by the ſayd ſta⸗ 
tute, by ſuch an exception of the law of reaſon 
as haue ſpoken ol. Do. J know well that as 
thou ſaiſt he ſhalbe excepted of the ſaid ſtatute 
by conſcience, a ouet that, þ he ſhall haue great 
reward of God foz his god derd but J would 
wit whether the party ſh n be ſo diſcharged in 
the comon law,by ſuch an exception of the law 
of reaſon, 0z not, foz though ignoꝛance vnumz 
cible of a ſtatute excuſe the partie againſt god, 
pet (as I haue heard) it excuſeth not in the 
lawes of the tealme, ne pet Chancerp,as ſome 
ſay, although the caſe be lo that the party to 
whom the fozfciture is giuen map not with 
conſcience lcane it. st. Me rely, by thy queſtion 
thou haſt pat me in a gi tat doubt, wherefoze J 
p2ap the giue me a relptte thercin to make thee 
an anlwer, but as I ſuppoſe foz þ time (hows 
beit I will not ſully affirme it tobe as J ſap) 
tt ſhould ſceme that he ſhould well plead it foz 
his diſcharge at the common Law, becauſe it 
Hall be taken that it was the intent of the ma- 
= of the — — — [1 
ges may many s iudge mind 

ol the makers as farre as 93 
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ond (0 it ſumeth they may in this caſe. Ind dis 
uers other exceptions there be aiſo from other 
al grounds of the law of the Realme by 
equine, as thou haſt remembzed befoze, 
that were to long to rehearſe now. Doct. But 
pet I p2ay thee ſhew ine ſhoztip foinwhat moze 
of thy mind vnder what manner a man may be 
boipen in this realme by ſuch equities. J will 
with god will hew ther ſoine what therein. 


q In what manner a man ſhall be holpen by 
equitie in the Lawes ot kagland, 


Cap. 17. 


Irſt it is to be buderſtd, there be in ma⸗ 
Fer caſes diuers exceptions tro the general 

grounds of the law of the reaime by oi her 
reaſonable grounds of the ſame law, whereby 
a man ſhall be holpen in the common inw. As 
it is ofthis geueral ground, that it is not laws 
full foz any man to enter vpon a Diſcent, pet 
the reaſonablenes of the Law excepteth from 
the ground, an Jnfant that hath right, a hath 
ſuffered ſuch a Diſcent,+ him alſo that maketh 
continuali clatme, and ſuffereth them to enter, 
notwithſtãding the diſcent. Ind of that exc ep⸗ 
tiõ they ſhal haue aduantage in the coms law. 
And ſo it is likewiſe of diners Statutes, as of 
— — — 
ſhal do no walt,pet if a leaſe 
terme of — — 
Within peres ol dilcretion, as of the age of v.0z 
e 
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infant ſhall not be puniſhed foz the wal, for he 
is excepted # excuſed by the law of reaſdõ. Ind 
a woman couert to whom ſuch a leaſe is made 
after the couerture, ſhall be alſo diſcharged of 
waſt after her huſbands death, by a reaſonable 
Maxime a cuſtome of the reatme. And alſo foz 
reparations to be made bpon the ſame ground 
it is lawfnll foz ſuch particuler tenants to cut 
down trees vpon the ſame ground to make re= 
parations. But the cauſe there as J ſuppoſe 
is, toʒ that the mind of the makers of the ſaid 
eſtatute, ſhaibe takt to be, that that caſe ſhould 
be except ed. Ind in all theſe cafes the parties 
ſhalbe hclpen in the ſame court. # by the cõmõ 
Law: @ thus it appeareth that ſometime a ma 
may be excepted ſrom the tigoꝛ of a Maxim of 
the la w by another Maxime of the Law. And 
ſometime from the rigoz of a ſtatute bp the law 
of reaſon, a ſometime by the intent of the ma⸗ 
kers of the ſtat. but pet it is to be vnderſtod 
that moſt cõmonly, where any thing is excep® 
ted from the generall cuſtoms oz AZarimes of 
the Laws of the Realme by the law of reaſon, 
the party mult haue his remedy by a w2it that 
is called Subpena, tf a Subpena lye tn the caſe. 
But where a Subpena lyeth, # where not, it is 
not our intent to treat of at this tune. Ind in 
ſome cas there is no remedp foz ſuch an equity 
by wap of compulſion, but all remedte therein 
mult be c5mitted to the cõſcience of the party. 
Doct. But in caſe where a Subpena lyeth, to 
whom ſhal it be direccd, whether to p e, 
oz the party.st. It ſhall neuer be directed te 

Judge, but to the party plaintile gz to his At⸗ 


. 
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tournep , and thereupon an Iniunction cones 
maunding them by the ſame vnder a certaine 
pain therm to be contained, that he pzoceed no 
further at the common Law, til it be determis 
ned in the Kings Chauncerie, whether the 
plaintife hath title tn conſcience to recoucr, oz 
not. Ind when the plaintife by reaſon ol ſuch 
anJniunction ceaſeth to aſke any further pꝛo⸗ 
The Judges will in likewiſe ceaſe to 
make any further pꝛoceſſe in that behalfe, « 
Do, Is there any mention made in the law 
of England of any ſuch equities. stu. Of this 
terme E quitie, to the intent that is ſpoken of 
herre,therc is no mention made in the Law of 
England, but of an Equity derined vpon cer⸗ 
taine ſtatutes, mention 1s made many times E 
often in the Law of England: But that equts 
ty is al of another effect thi this is. But of the 
effect of this Equitie that we now ſpeake of, 
mention ts made many times: foz it is oft- 
times argued in the Law of England, where 
a Subpena lyeth, and where not, and dailp 
WBils be made by men learned in the Law 
of this Realme, to haue Subpenas. And it ia 
not pꝛohibited by the Law, bat that they map 
well doe it, ſo that they make them not, but in 
caſe where they ought to be made, and not foz 
vexation of the partie, but accozding to the 
truth of the matter. Ind the Law will in mas 
ny caſes that there ſhall be ſuch remedie in the 
Chancerie vpon diuers things grounded vps 
on ſuch Equities, and then the Lozd Chaun⸗ 
cellour malt ozder his conſcience after the 
rules and grounds of the Law of — 
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fe&t,as I haue heard ſay , wherein J would 
giadly heart thy opinion. Stu. She me that 
ftatuteand J ſhall with god Will ſap as me 
thinketh therein. 


Whether the statute hereafter rehearſed by 
the Doctor, be againſt conſcience, 
or not. 


Cap. 18. 
Here is a tat. made in the 4.yere of . 


that cquitie , fo; the iudgemt᷑t cannot be te⸗ 
Without exammation, and rhe exami⸗ 
nation is by the ſaid ſtatutt pzohebited, where: 
fore, it frmeth that the ſaid Rarute is again 
conſcience : — 
giuen courts 
EL ——ů— u the 
kings counceu, 0z any other place, —— 
tites oz demaundants ſhould ſeidome come 
the effect of their ſuit , ne the law — 
haue end, Ind therefoze to eſchew that incon : 
genience that ſtatute was made. Ind though 
—— Drat.ſome lin= 


— — — 
— the ſaid e is derte necefſarie, to ef- 


chew many great verations and nini exe 
pences , that would eie come to manp plams 
tifes that haue n1ghtWiſelp recoucred in the 
kings Courts. nd it is mach moe pzouded 
foz in — — that hurt noz dama . 

— not come to mam, than only to one. 
— — doth not pꝛohtbit cqui⸗ 
— dut it — onetp the I of 
iudgement eiche wing t tncons 
uenience befoze rehearſed. And it ſa meth that 
the ſaid ſtatut ſtand eth With god conicuncc: 6 
in many other caſes where a man doth wong 
pet he ſhal not be co petied by way of compulſi⸗ 
on to teſoꝛme it, foz man timt s it muſt be left 
to þ conſcit᷑ce of the party, whether 8 
t 


— — —— — 
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d:effe it oꝝ not. Ind in ſuch caſe her is in con: 
ſcience aſwei bound to redꝛeſle it ii he wil ſaue 
his ſoule, as hee were it hee wers compellabie 
thereto by the law. as it may appear e in diuers 
caſes that may bee put vpon the fame ground. 
Doct. J ther put ſome of theſe caſes for an 
example. Stu. If the defendant wage his law 
tn an action of debt bzought vpon a true debt, 
the plaintif hath no means to come to his debt 
by way of compulſion, neither by Sub pena,noz 
otherwiſe, e pet the defedantis bound in cons 
ſcience to pay him. Alſo it the grand Jurie in 
attaint affirmea falſe verdict giuen by the pes 
tie Jurte, there is no further remedie but the 
Conſcience of the partie. Alto where there can 
bee had no ſufficient pꝛofe, there can bee no re: 
me die in the Chauncerie , no moze than there 
map bee in the ſpir ituall Court, Ind becauſe 
thou haſt giuen an o:caſion to ſpeake of coſct- 
ence I would gladlp heare thy opinton where 
coſcience ſhall bee ruled ofter the law, @ where 
the law ſh el be ruled after coſcience. D. Ind of 
that matter J would itkewiſe gladly heare thy 
opimon, ſpecially in cags grounded vpon the 
lawes of England ,foz I haue not heard but 
little thereof in time paſt : but befoze thou put 
any cate thereof, I would that thou wouldeſt 
ſhew me how theſe two queſtions alter thy o⸗ 
ptnton are to be vnderſtœd. 


4 Of what Law this queſtion is to bee vnder- 
ſtood: that is to ſay, where conſcience ſhall 
| be ruled after the Law, 
Lab. 19. 
The 


foz the better oꝛdeting of the commonwealth: 
foz ſuch a law of man is alwates to be ſet as a 
rule in conſcience, ſo that it is not lawfull foz a 
man to frame it onthe one fide, ne on thother, 
foz ſuch a law of mi hath not onely the rfgth 
ol mans law, but alſo the Law of Reaſon, oz 
of the Law of God, whereof it ie dertaed : foz 
Laws made bp man, which haue ricetned of 
God power tomake Lawes,bemade by God, 
Ind therefoze conſcience muſt be oꝛdered by $ 
law, as it mult be vpon the law of God, + vpon 
the law ofreaſon. Ind furthermoze the Law 
whereof mention is made in the later end of $ 
Chapter next befoze, that is to ſap, in the que« 
ſtion Wherem it is atked Where the Law is to 
be left e fozſaken foz colcience, is not to be vn⸗ 
derſtod ofthe law ot reeſon, noz of the law of 
God: foz the two lawes may not be left,noz tt 
is not to bee bnderſtad of the law of man, that 
is made in perticuler caſes , and that is conſo⸗ 
nant to the law of reaſon, a to the law of God, 
and that pet that law ſhould bee left foz conſci« 
ence:foz of ſuch a law made bp man, conſcience 
muſt be ruled, as it is ſaid befoze: noz it is nat 
to be vnderſiod of a law made by mi coman= 
ding oz p2ohibiting any thing to ber done that 
is agaimſt the law of reaſon,oz the law 472 
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but onely when it is 
deafonabie conſid 


haue a wed totatip , e 
thewod, —ͤ— — 
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ſcience to the halle p2ofits, Ind pet nenerthe: 

leſſe it cannot be ſaid in that caſe, that the lat 
is againſt conſcience, foz the law neither wil 
leth ne cõmandeth that one ſhould take ali the 
p2ofits , but leaueth it to their conſcience: fo 
that no default can be found in the law, but in 
him that taketh all the p2ofits to himſelfe map 
be aſſigned default, which is doũd in coſcience 
torefozme it, if het will ſaue his foule, thongh 
he cannot be compelled therio by the law. Ind 
therefoze in this caſc i other like, that opinton 
Which ſome haue, that they may doe with cõſci⸗ 
ence, all that they ſhall not bee puniſhed foz by 
the law if they doe it. it is to bee left foz conſci⸗ 
ence: but the Law is not to bee lett ſoz conſci⸗ 
ence. 

Alſo many men think that if a man haue land 
that another hath title to,if he that hath ß right 
ſhall not by the action that is giuen him by the 
!aw to recouer his right by, recouer damages, 
that then he that hath the land is allo diſchar⸗ 
ged of damages in conſcience, # that is a great 
errs2 in conſcit᷑ce: foʒ theugh he cannot be cõ⸗ 
pelied topceld the damages by no mans Law, 
pet hee io compelled thereto bythe law of rea⸗ 
ſon. a by the lawof God, herby We be bound 
to doe as wee would bee done to, and that wee 
ſhoald not couet cur neighboꝛ 7 gods: # thœe⸗ 
ko ze it tenant in taile be diſleiled and the diſlei⸗ 
ſoz dyeth ſeiſed, and then the heite in the tatle 
bzingeth a Formeds x recourreth the land + no 
damages, foz the law giuech him no dan age in 
that caſe, pet the tenant by conſcience is bound 
to pecid damages tothe heite wi taile from the 

] W death 
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death ol his aunceſtoꝛ. Alſo it is taken by ſome 
men, that the law muſk bee left foz conſcience, 
where the law doth not ſuffer a man to deny? 
he hath befoze affirmed in Court of Recoꝛd, oʒ 
fo: that he hath wilfully excluded himſelf ther⸗ 
of foz ſome other cauſe : as i the daughter that 
is only heir to her father, will ſue tnerp with 
her ſifter that is a baſtard, in that caſe ſhe ſhall 
not be after receiued to ſap , that her ſiſter is a 
baſtard, in ſomuch that ik her ſiſter take halfe 
the land with her, there is no remedie againſt 
her by the law. Ind no moze there is of diuer⸗ 
litie in other eſtopples, which were to long to 
rehearle now. And pet the partie that map take 
aduãtage of luch an eſtopple by þ law is boũd 
in conſcience to foꝛſake that aduantage, ſpeci⸗ 
up it he were ſo eſtopped by ignoꝛance, e not 
by his owne knowlcdge a aſſent. Foz though 
the law in ſuch caſes gineth no remedie to him 
that is eſtopped, pet the law iudgeth not that 
the other hath right vnts the thing that is in 
bartiance betwirt them. Ind it is to be under; 
Cod þ the law is to be left foz cõſcience, where 
a thing is tried and found bp verdict againſt 
the truth, foz in the common law the tudgemẽt 
mult bee giuen accoꝛding as it is pleaded and 
tried, like as it is in other laws, that the tudge⸗ 
ment mult bee giuen accozding to that, that is 
pleaded and pꝛoued. Ind it is to bee bnderſtod 
that the law is to be lelt foz conſcience, where 
the cauſe of the law doth ceaſe, foz when the 
cauſe of the Law doth ccaſe,the Law alſo doth 
ceaſe in conſcience, ag appeareth by this caſe 
hereafter ſollowirg. 2 
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Aman maketh a leaſe foz term ot lite, 8 aftcr 
a ſtranger doth waſt, wherefoze the leſſee bzins 
geth an action of Treſpas, a hath indgement to 
recouer damages, hautng regard to the tecble 
damages that he ſhalyerld to him in the reuers 
fon. And after he in the reuerſion befoze action 
of waſk ſaed,dieth, ſo that the action ol waſt is 
therebp extincted: then the tenant fozterme of 
life (though hee map ſue execution of the ſaid 
iudgement by the law) pet he map not doe it by 
confcience , foz in confcience hee may take no 
moze thi he is hurted by the ſaid Treſpas,be= 
cauſe he is not charged ouer with the treble das 
mages to his leſſoz, Alſo it is to be vnderſto 
where a law is grounded vpon a pꝛeſumption, 
if the pzeſamption be vntrue, then the Law is 
not to be holden in cõſcience. And now Jhane 
ſhewed thee ſomewhat of the queſtion , that 
is to ſap, where the law ſhalbe ruled after con⸗ 
ſcience, 7 pray the ſhew mer whether there be 
not like diuerũttes in other laws, bet wirt law 
E conſcience. D. Pes veriip, very many, Whcreof 
thou haſt tecited one befoꝛe, where a thing that 
is bntrue is pleaded, and pꝛoued, in which caſe 
iudgement mult be giuen accozding, as well in 
the law Ciuill, as in law Canon. And an o⸗ 
ther caſe is, that if the heire make not his In⸗ 
uentoꝛp, he ſhall bee bound after the law C iuill 
to all the debts , though the gods amount not 
to ſo much: And the law Canon is not againſt 
that Law , and pet in couſcience the hepze 
which tn the Lawes of England is called an 
Executour is not in that caſe charged to the 
debts , but accoꝛding to - x dalue of the gong. 
oY 
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And now J pꝛay the ſhew mee ſome caſeg, 
Where conſcience ſhall bee ruled after the law, 
S. I wil with god wil ſhew thee ſomewhat as 
me thinketh therein. 


Here followe diuers caſes , where conſci- 
ence is to be ordered after the law. 


Cap. 80. 


He eldeſt ſoune ſhall haue # eniop his fa: 
thers lands at the comon law tn conſci⸗ 
ice, as he ſhal in the law. And in Burgh⸗ 
engliſh the pounger ſonne ſha! 1mop the inhert⸗ 
tance, æ that in conſcience, And in Ganelkind 
all the ſonns ſbail inherit the land together ag 
daughters, at the cõmon law # that in coſcitce. 
And there ca be none other ceuſe aſſigned whp 
colcience in the firſt caſe is with the eldeſt bꝛo⸗ 
ther, a in the ſccond with the ponnger brother, a 
in the 3. caſe with al the bzcthzen, but becauſe 
the jaw of Englad by ttalõ of divers caſtomes 
doth ſometime giue the land wholp to the eldeſt 
ſonne, lomtime to the poũgeſt, + ſomtime to all. 
2 lſo ił a man of his merre motion make a feof- 
temet oli wo actes ot lãd lying in two ſeuer all 
Ge mazcth liuctpot᷑ ſcilin in the one acre 
he name of both. In this caſe the feoffee 
hath right but onlp in the acre whercof liuerie 
of ſeiſin was made, becauſe he hath no title 
by the Law: but if both acres had bin in ene 
ſhire he had had god right to both. Ind in theſe 
cales the diuetſuꝑ of the law maketh ihe diuer⸗ 

tie of conlcience. 
Alſo 
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Allo, it᷑ a m4 of his meer motiũ make a feffe= 
ment of a Manoz,* ſaith not, to haue * to hold 
ac with the appurtenices, in that caſe the ſefs 
fee hath right to the demeſne Lands, and to the 
rents, it there be atturnements,+ to the cõmon 
pcrtaining to the Manncꝛ, but hee hath nei⸗ 
ther right to the aduowſos appedatafanp be, 
noz to the villeins regardant: but if this term, 
With thappurtenances,had bin in the ded, the 
feoffee had right in conſcience aſwell ta the ad⸗ 
uswſons and vilicins, as to the refituc of the 
MWanoz: but it the king of his mecr motis giue 
a —_— with thappurtenances,yet the done 
hath neither right in law noꝛ conſcience to the 
aduowſons noz villeins. Ind the diuer ſitte of 
the Law in theſe caſes make the diuerſitie of 
conſcience. 

Alſo, i a man make a leaſe foz term cf peres 
periding to him 8 to his heirs a certain tẽt vp⸗ 
on condition, that it the rent de behind by xl. 
dates Ec. that then it ſhalbe lawful to the leſſoʒ 
his heirs to reenter: And after the rent is be= 
hind, the leſloꝛ aſketh the rent accoꝛding to the 
law, x it is not paped, the le ſſe⁊ dieth, his heire 
entreth. In this calc his entrie is lawfnll both 
in law and conſcience; but if the le ſſoꝛ had died 
befoze he had demanded the tent and his heire 
demanded the rent, dec auſe it is not paied he 


a. - 


reentreth, in that caſe his renttie is not laws 

full neither in law noz conſcience. 

Aiſo, il the tent in do wer ſow her land # dp 

before the coꝛne is ripe, the coꝛne tnconſcience 

belongeth to her executozo, ⁊ not to him in the 

t n: but other wile it is in conſcience of 
E ii graſſe 
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graſſe and fruits. And the diuerſitie of the law 
maketh there alſo the diuerſitie tn conſcience. 
Alſo, if a man ſeiſed of lands in his demeſne 
as of fee, bequeath the ſame by his laſt will to 
another, ⁊ to his heires,# dicth : In this caſe þ 
heire notwithſtanding the Will , hath right to 
the land in conſcience. Ind the reaſon ts, bez 
cauſe the law iudgeth that will to be void,# as 
it ts void inthe law, ſo it is void in conſcience. 

Alſo, if a man grant a rent foz terme of lite, 
make a leaſe of lãd to the ſame gratee foz terme 
ok lite, a the tenant alieneth both in ſer: Tn this 
caſe hee in the renerſion hath god tilte to the 
land both in law and conſcience, andnot to the 
rent. Ind the reaſon is, becauſe the land by the 
Flicnation is fozfc:t by the law to him in the 
t euet ſion, and not the rent. 

Illo, it lands be giuen to two men and to a 
woman in fer, + after one of the men enterma⸗ 
rieth with the woman, and altencth the land E 
dyeth: Jn this caſe the woman hath right but 
onclp to the third part, but if the ma a the woes 
man had ber ne maricd together, befoze the firſt 
keoffement , then the woman notwithſtanding 
the alienation of her huſband', ſhould haue had 
right in la w # conſcience to the one halte of the 
land. Ind ſo in thele two caſes confcience doth 
follow the Law of the Realme. Alſo il a man 
haue two ſonnes, one befoze eſpouſels, and an 
other after eſpouſels, and after the father dieth 
ſeiſed ofcertaine lads : In this caſe the poger 
lonne ſhall eniop the lands tn this Realme, as 
heite to his father both in law and conſcience, 
Ind the cauſc is, becauſe that ſonne bozn after 
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eſponſals, is by the law of this reaime the ve⸗ 
ric heite, and the elder ſon is a baſtard. Ind of 
theſe caſes and many other like in the laws of 
England may be fozmed the Silogiſme ofcon= 
ence, 02 the true iudgement of conſcience in 
this maner. Sinderiſis miniftreth the Moioz 
thus: rightwiſenes is to be done toeuerp ma, 
bpon Which Mato the law of England mi⸗ 
niſtreth the Mineꝛ thus: The inheritance be- 
longeth to the ſon bozne aftee eſponſcls, # not 
the lon bozne befoze eſpouſcis, then conſcience 
maketh the concluſion, ⁊ (aith,therfoze the 1n» 
heritice is in conſcience to be giuen to the ſon 
bozne after eſpouſels. And ſo in other caſes in⸗ 
finit map be fozmed by the law of the Silogiſme 
oz the right iudgement of cõſcience: wherefoze 
they that be learned in the law of the realm, ſay 
that in encrie caſe, where any law is oꝛdained 
foz the diſpoſitiũõ of lã ds a gods, which is not 
againſt the law of god, noꝛʒ pet againſt the law 
of reaſon, that the Mw bindeth all them that be 
vnder the law of the Court of conſcience, that 
is toſap,inwardlp in his ſoule. Ind therefoze 
it is ſomewhat to maruaile that ſpirituall men 
haue not indcuozed themſelues in time palt to 
haue moze knowledge of the kings laws than 
they haue done, oz that they pet doe: foz by the 
tqnozance therot᷑ thep be oft times 1gnozant of 
that that ſhould oꝛder the accozding to right E 
Juſtice, as well concerning them eines as os 
ther that come to them foz Counſatle. Ind 
now fozalmnch as J haue aunſiwered to 
thy queſtions as well ag I can: I pꝛay thee 
that thou Wilt ſhew mee thy opinion in diners 
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caſes foꝛmed vpon the law of England wher= 

in J am in doubt, what is to be holden therin 
in conſcience, D.Shcw me thy queſtions,4 J 
will ſap as me thinkcth thertin. 


C The firſt queſtion of the Studem. 
Cap. 21, 


F any infat that is of the age of rx.peres,* 

hath reaſon a wiſcdome to gouerne hunſelite 

ſelleth his land e with the mony therof bups 
eth other Land of greater value than the ſu ſt 
Was and taketh the pzofits thereof, whether 
may the infant alke his firſt land againe in cõ⸗ 
ſciẽce, as he map bp the la w. D. what thinkeſt 
thou in that qut ſtion :S. Me ſermeth that foꝛ⸗ 
almuch as the law ot England in this article 
is groũded vpon a preſumption, that is to ſap, 
-. that infants commõly afe ze they be of the age 
of xrj.yeres be not ebic to goucrn themſciues, 
that pet fozaſmuch as that p2zclnmption faps 
leth in this infant,that he map not in this caſe 
with conſcience aſke the Land againe that he 
hath ſold to his great aduantage,as befoze aps 
peareth. D. Js not thts ſale of the infant ⁊ the 
feffement made therupon if any were, votdabvie 
in the law: S. Pes verelp, D. And if the lel⸗ 
tee haue no tight by the bargaine, noꝛ by the 
teſtement made thereupon, whereby ſhould he 
then haue right therto ag thou thinkeſt:? S. Sp 
conſcience as me thinketh, foz the reaſon that 
J haue made befoze, D. And vpon what Law 
ſhould that conſcience be grounded, that thou 
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\prakeſt of, fox it cannot be granted by the law 
of the Reaime,as thou haſt ſapd thy ſeitc. Ind 
methinketh that it cannot be grounded vpon 
the law of God, na vpon the Law of reaſon, 
foz feoffcments noz- contracts be not grounded 
vpon neither of thoſe lawe s, dut vpon the law 
of man. Sc.Atter the law ol pzoperty was 0z= 
deined,the people might not conuementiy line 
together without contracts, # therefoze it ſee: 
meth that contracts be groũded vpon the law 
of reaſon, oz at the leaſt, vpon the law that is 
called lus gentium, Do. Though contracts be 
grounded vpon the Law that is called Ius 
gentium, becauſe they be ſoneceſſarie # ſo ge⸗ 
nerall among all people, yet that pꝛoueth not 
that contrac s bꝛ grounded vpon the Law of 
reaſon: foz though che Law called lus gentium 
be much neceſſarie foz the people, pct it may be 
changed. Ind theretoze if it were oꝛdemed bp 
ſtatute that there ſhonld be no ſale of land, ne 
us contract of gods, and if any were, that it 
thould be void, ſo that euerie man ſhould con- 
tinue ſtill ſeiled of his lands and poſſeſſed of 
his gods, the ſtatute were god. And then if 
a man againſt that ſtatute ſold his land foz a 
ſumme of money, pet the ſeller might lawfulip 
retainc his land accozding to the ſtatute. And 
then he were boũd ts no moze but to repay the 
money thathe recetued with reaſonable expens 
ces in that behalf. Ind ſo in like wiſe me thins 
keth that in this caſe the infant may with god 
conſcience reenter into his firſt land: becauſe 
the contract after the Marimes of the law of 
the Kealme is void, log as I haue heard the 
Maxumes 
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Mar ims of the law be of as great 
the Law as ſtatutes. Ind ſome thinke in 
this caſe the infant is bound to no moze , but 
only to repay the money to him that he ſold his 
land vnto, with ſuch reaſonable coſtes e chars 
ges as he hath ſeſtained by reaſon of the ſame. 
But if a man ſeu his 1d by a ſuſticient + law= 
full contr act, though there lack liuerie of ſeiſin 
oz ſuch other ſolemnities of the Law, pet the 
ſeller is bound in conſcience to perfozme the 
contract. But in this caſe the cotract us inſut᷑⸗ 
ficient, and ſo me thinketh great diucrſitie bes 
twirt the caſes.Sru. Foz this time I hold me 
contented with thy opinion. 


¶ The ſecond queſtion of che Student. 


Cap. 23, 


Fa man that hath lands foꝛ terme of life, be 
tmpanelled vpon an Jnqueft, s therupð lees 
ſeth iſſues a dieth, whether map thoſe iſſues 
be leuied vpon him in the reuerſiõ in conſcitce 
as they may be by the law ? D. It they may be 
leuied by the law, what is the cauſe why thou 
doſt doubt Whether they may be leuied by con⸗ 
ſcience: S. Foz there is a Maxime in the laws 
of Englad, that where two Titles run toge⸗ 
ther, the eldeſt title ſhall be pzeferred. And in 
this cale the title of him in the reuerſion is bes 
koze the title of the fozfeiture ofthe iſſues. Ind 
therfoze J doubt ſomewhat whether they map 
belawfully ieuted. D. By that reaſon it ſee- 
„ — bat" 
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caſe, but that muſt neceſſarily bee knowne, foz 
els it were in vaine to argue conlcicnce 
Wil therein. S. It is certain that 8̊ law is ſuch, 
t ſo it is like ſwiſe if the huſband loꝛ eit iſſues, 
and die, thoſe iſſues ſhall be leuied on the lands 
of the wife.D, Ind if the law be ſuch,it ſeemeth 
that conſcience is ſo in likewiſe, \z ſith it is 
the law, that fo: execution of iuſtice euer man 
ſhal be tmpaneiled when nerd requireth, it ſees 
methreaſonable, that ifhe will not appcar,that 
he ſhould haue ſome pumlhmet foz his not aps 
parance, foz cis the law ſhould be clet rely fra 
ratc in that point. Ind the paine, as I haue 
heard, is, that he ſhal loſe iNues to the king foz 
his not apparance: Wwherefoze it ſermeth not 
inconuenient noz againſt cofcience,though the 
law be, that thoſe iſſues ſhal be leuied ol him in 
the reuerſion,foz that the coditton was ſecret⸗ 
Ip vnderſtod in the law, to paſſe with the leaſe 
when the leaſe was made. And therefoze it is 

\, fox the leſſoz to beware ⁊ to pzeuent the danger 
at the making of the leale, oz els it ſhall bee adz 
\judged his owne default. Ind then this parti⸗ 
culer Maxime whereby ſuch iſlues ſhall be le⸗ 
ned vpon him in the reuerſion , is a perticuler 
exception in the law of England fromthe ge⸗ 
nerall Maxime that thou haſt remembzed bez 
foze, that is to ſap, ; where two titles run to- 
gether, that the eldeſt title ſhalbe pzeferred,# lo 
in this caſe the generall Maxime in this point 
ſhall hold no place , neither inlaw,noz in cõſci⸗ 
ence, foz by this particuler Mare þ ſtregti 
of ß general Maxime is reſtrained to euerp ins 


tent, þ is to (ap, alwell in law as in conſcience. 
[1 
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C The third queſtion of che Student. 


Cap, 23. 
F a Tenant foꝛ tet me of life, 02 foz terme of 
peres, do waſt,wherby they be bound by the 
lawes to peeld to him in the renerſion treble 
damages, s ſo ſhall fozf. the place waſted, when 
ther is he alſo bound in conſcience to pap thoſe 
damages, ⁊ to reſtoze that place waſted imme ⸗ 
diatly a'ter the waſt done, as he is in the ſingle 
damages, oꝛ that he is not bound thereto till 
the treble damages, place waſted, be recone⸗ 
red in the kings court. D. Befoze iudgemeut 
juen in the triebe damages # of the place was 
d, he is not bound in con ſcience to pay them, 
foz it is vrt ertaine what he ſhould pap: But it 
lutticeth that he be readte till iudgement de gi⸗ 
uen to pe ld damages accoꝛding to the value of 
the waſt, but after the iudgement ginen, hee is 
bound in conlci:nce to peeld the treble dama⸗ 
ges, ⁊ alſo the place waſted. Ind the ſame law 
is in all ſtatutes Penal, that is to ſap, that no 
man is bound in conſcience to pap the penalty 
till it be recouered by the law. S. whether map 
he that hath offended againſt ſuch a ſtatute pe⸗ 
nal, de end the action # hinder the iudgement, 
to the intent he would not pap the penalitie, 
but onciy ſingle damages. D. If the action be 
taken right wiſelp accoꝛding to the Statute,. 
and vpon a iuſt cauſe, the defendant map in no 
Wile defend the action, vnle ſle he haue a true 
dilatozie matter to plead, which ſhould bee 
hartfrfll to him if he pleaded not, though he — 
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* penal tie till it bee recoue⸗ 


The fourth queſtion of the 


Student, 
Cap. 24. 


Fa man enfeoffe other in certain land vpon 
] conditto, that if he enfeoffe any other, that it 

ſhalbe lawful fc2 the feoffoz + hid heirs to res 
enter, ac. whether is this condiiion god in cõ⸗ 
ſcience, though it be void in the law: D. Nhat 
is the cauſe c hy this condition is void in the 
law: S. The canſe is this. by the law it is inci⸗ 
dent to enetie ſtate of ſee ſimp le, that het þ hath 
the eſtate, may la wfully by the law , ond by the 
gift of the feoffoz , moke a feoffement thereof: 
And then when ß feoffoz reſtraineth him after, 
that hee ſhall make no fcoffcment to no man as 
gainſt his owne fozmer graunt, # allo againſt 
the puritic of the ſtate of a fer ſimple, the law 
iudgeih the condition to be void, but if the con⸗ 
dition had been, that he ſhould not haue enſeol⸗ 
fed ſuch a man, o ſuch a man, that conditio had 
din god. foꝛ pet he might enfcoffe other. 

D. Though the ſaid condition be againſt the 
effect of the (tate of a fer ſimplie, a allo sgainſt 
the law: nenerthcleſle it is not agairſt the ins 
tent that the parties agrerd vpon, # that at the 
time of the liuerp. Ind ſoꝛalmuch as the intent 
ofthe parties was, þ it the feotfee inſeoffed any 
man of the land, that the feoficz ſhould enter, 
and to that int ent the fcoffee toe the ate = 
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after bꝛake the intent, it ſermetiz that the lũd in 
conſcience ſhould retuꝛne to the feoffoz.S.The 
intent of the parties in the lawes of England 
ts void in manp caſes, that is to ſap,ifhe be not 
oꝛdꝛed accoꝛding to the law. And il a mã ol his 
merre motion without any tecompence, inten⸗ 
ding to giue lands to another, ⁊ to his herres, 
make a derd vnto him, whereby he gineth him 
t hoſe lãds, to haue and to hold to him koʒ ener, 
intending that by the woꝛd (foz euer) the feffet 
ſhould haue the land ta him # to hie heires, in 
this caſe his intent is void, and the other ſhall 
haur the land onelp foz terme of lite. Aiſo ił a 
man giue lands to another, 4 to his heires foʒ 
terme of xx. ye ares, intending, that if the teſfce 
die Within the terme, that the his Hetrs ſhould 
eniop the land during the terme: In this caſe 
his intent is void, foꝛ by the law of the rcalme 
all chattels real ⁊ perſonai ſhal goto the execu⸗ 
toꝛs, a not to the heir Alſo if a man giue lands 
to a man and to his wiſe, & to the third perſon, 
intending that cucrp of them ſhould take the 
third part of the land as thꝛæ comon perſons 
ſhould, his intent is void, foꝛ the huſband and 
the wife, as one perſon in the law, ſhal take on⸗ 
ly the one halt, ⁊ the third perſõ the other halfcz 
but theſe caſes be alwap to be vnderſtod wher 
the ſaid eſtates bee made without any recom⸗ 
pence. And ſoꝛaſmuch as in this pꝛincipal caſe 
the intent of the feoffoz is grounded againſt 
the Law, and that there is norecompence ap⸗ 
pointed foz the teoſtement, mee thinketh that 
the feoffoz hath neither right to the Land bp 
Law o conſcience : foz if he ſhould haue it by 
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conſcience, that conſcience ſhould be grounded 
bpon the law of reaſon,and that it cannot, fox 
conditions bee not grounded vpon the Law of 
reaſon, but vpõ the Maxtmes # cuſtoms of the 
realme:+ therefoze it might be ozdeined by ſta: 
tute that all conditions made bpon land 

+ be void. Ind when a condition is void by the 
Maximes of the law, it is as fully void to ez 
uery intent, as if it were made void by ſtatut, 
and ſo rae thinketh that in this caſe the feoffaz 
hath no right to the land in law noꝛ in conſci⸗ 
ence. D. J am content thy opinion ſtand til we 

1 HLhall haue hereafter a better leaſure to ſpeaks 

farther in this matter. * 


me ft queſtion of the 
| Student, 


Cap. 25, 


Fa fine with pzoclamatton be leuied accoꝛ⸗ 

ding to the ſtatute, # no claime made within 

v yeres Ec, whether is the right of a ſtriger 
extincted ther-bp in conſcience, as it is in the 
law: De. Upon what conſideration was that 
ſtatut made: St. That the right of lands and 
tenemfts might be the moze certainly known, 
and not to bee ſobncertaine as thep were be» 
foze that ſtatut. D. And when any law of man 
is made foz a Common wealth, oz foz a god 
peace and quietneſſe of the people, oz foz any 
incdõuenit᷑ce 0z hurt to be ſaued from them, that 
law is god , though percaſe it extinct the right 
of a ſtranger, and mult be kept in the C aurt of 
N cons 
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— tog as it is ſaid befoze in Chj. 

lawes rightwilely made by man, it —— 
who hath right to the lands # gs, log what- 
ſocuer a man hath by ſuch a Law he hath it 
righiwilcly, And whatlocyer hee holdeth a⸗ 
ſuch a law he holdeth vnrightwiſelp: E 
hermoze it is ſaid there, all the laws made. 
by man Which bee not contrarte to the Law of 

God muſt be obſerucd and kept, ⁊ that in con⸗ 
ſcience. Ind he that deſpiſeth the deſpiſeth : 
and he that reſiſteth them, teſiſteth God. Alſo 
it is to be vnderſtod, that poſſeſſions and the 
right therot᷑ is ſubiect to the laws, ſo that they 
therefoze with a cauſe reaſonable may be tri: 
lated and al:cred from one man to another, by 
the act of the Law, And of this conſideration 
that law ia grounded, that by a contract made 
in faircs end markets.the provpertpes altered, 
except the p;opcrtiebeto the Ring, fo that the 
buper pap tol, oꝛ do ſuch other thinas as is ac⸗ 
cuſtomed there to be done vpon uch corracts, 
and that the buper know? th not the fezamer 
pꝛopert ie. Ind in the law Ciunlthere is alike 
Law, that i a man haue anethers mans gwd 
with a title t hꝛa peates, thinking that he hath 
right to it, he hath the very right vnto the things 
and that was made ſoꝛ a law ,to the inttt that 
the vopettec and right of things ſhould not be 
buncertaine,and that variance and rife ſhould 
not bee among the people. And fozaimach as 
the id tutte was oꝛdamed to gue acere 
taintie of title in the Lands and Tenements 
compziſed un the fine: It ſemcth that that 
line extincteth the title of all other , aſwell in 
con: 


27 


The 26. Chapter. 41 

os it doth inthe Law. Ind fith Y 

aunſwered queſtion, a 

— know — — 2 — 

ning tatled lands, and then J will trouble ther 
no further at this time, 


A queſtion made by the Doctor, how certaine 
recoueries that be vſed in the Kings Courts 
to defeat tailed land, may ſtand 
wich conſcience. 


C ap. 26, 


Haue heard ſay,þ when a man that is ſeiſed 
1 ol lands in the taile , ſelleth the land. That 

it is commonly vſed, that he that bupeth the 
land, ſhall foz his ſuretie, and foz the auoyding 
of the Talile in that behaife , canſe ſome of his 
friends to recouer the ſaid lands againſt the 
ſaid tenant in taile: which recouery,as I haue 
berne crediblp enfozmed, fſhalbe had in this ma= 
ner: the demaundants ſhall ſuppoſe in their 
w21it e declaration, that the tenant hath no en⸗ 
try, but by fach a ſtranger as the buyer ſhal liſt 
to name t appoint , Where inder d the demaun⸗ 
dants neuer had poſſeſſion thereof , noz pet the 
laid ſtraunger. And theteupon the ſaid tenant 
in taile ſhall appcare in the court, and by aſſent 


vt the parties, ſhall vonch to warrant one Þþ he 


knoweth well Hath nothing to peeld in value. 
And the vouchee ſhall appeare, # the demidats 
ſhall declare againſt hun, and therupon he ſhall 
take a dap to emparle at the ſame terme, and at 
that day bp aſſent and coupn 7 the — 
a 
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ſal make default, vpon Which default becauſe 
it is a default in deſpite ofthe Court, the des 
maundants ſhall haue iudgement to recouer a⸗ 
gainſt the tenãt in taue, and he ouer in value as 
gaunſt the vouche, and thts iudgement and re⸗ 
couerie in value, is taken toꝛ a bar of the tails 
foz euer: how may it therfoꝛe be taken, that the 
law ſtandeth with colctence, that as it ſemeth 
alloweth a fauoureth ſuch fapned recoueties:? 
St. Ik the tenant in tale ſell the land ſoz a cers 
taine ſumme of moncy as is agred betwirt thẽ 
at (ach a pꝛice as 15 commonly vſed of other 
lands, and foz the ſuretie of the ſaie ſuffercth 
ſuch arecoueric as ig afozeſaid , What is the 
canſe that moueth thee to doubt whether the 
ſaid contract, 02 the recoucrp made therups,foz 
the ſuretie of the bupcr that hath truely payed 
his money foz the ſame, ſhould ſt and with con⸗ 
ſciences Do. T wo things canſe mee to doubt 
thertin, one is ſoꝛ that, that after our Lozdhad 
en the land of cheſt to Abraham and to his 
— that is to lay, to his childzen in poſſef: 
ſion alway to continue, hee ſaid to Moles, as it 
appeareth Leuir, 25. thc land ſhall not bee ſ-1d 
foz euer, foz it is mine. Ind then our Lozd aſs 
ſigned a certain maner how the land might bee 
redeemed inthe peare of Iubilie if it were ſold 
befozc : and loꝛaſmuch as our Lozd would 
that the Lond ſo giuen to Abraham and his 
childꝛen ſhould not bee ſold fe cuer, it ſeemeth 
that he doth againſt the enſample of God, that 
alieneth oz ſelleih the land that is giuen to him 
and to his child zen, as lands intauled be giuen. 
Another cauſe is thus: It appeareth by the 
coms 
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tcommaundement of God, that thou ſhalt not 


8 

* pꝛohibited: and fozaſmuch as tailed 
and, when the aunc eſtoꝛ is dead, is a thing 
—.— right is belonging to his hee, foz 
he is heite accozding to the gift , how may 

the land with right oꝛ conſcience be holden trõ 


him? 

S. Notwithſtanding the p2ohibitton of Als 
mightie God, whereby the Land that was 
giuen to Abraham q to his ſerd might not be a: 
ttened fo2 euer, pet lids within wal led towns 
might law ſully bee altened foz euer, except the 
Lands of the Leuites, as it appeareth in the 
ſaid Chapter of Leuitic. a5. Ind ſo it appea⸗ 
reth that the ſaid Pꝛohibition was not gene⸗ 
rail foz cucrie place,and that awong the lewes, 
And it appcareth alſo that tt was giuen onelp 
to Abraham ard his chudzen, and ſo it was 
not generally to all people. Ind it appeareth 
alſo that it extended not bat onelp to the Land 
of pꝛomiſſion, as it appeareth bp the wozdes 
of the ſaid Chapter, where it is ſaid thus, all 
the region of our poſſeſſion ſhall bee ſold vn⸗ 
der the condition of redeeming : wherebp ap» 
peareth that Lands m other Tountries bee 
not bound to that condition, and as thep bee 
not bound to that condition, by the ſame rea: 
fon it followeth , that they bee not bound to the 
ſame ſucceſſion. Therefoze that ſaid Law 
that will that the Land ginen to Abra- 
. bee (outd foz — 

9 ls 
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bindeth no land out of the land of pꝛomiſlion. s 
ſome men will lap, that ſithen the paſſion of our 
Lozd was pzomulgate and knowne , bindeth 
not there. Ind to the ſecond reaſon which is 
groũded vpon the commandement of God: It 
muſt needs be granted that it is notlawfull to 
any man vnlawfully to couct the houſe of his 
neighboz, and that then moze ſtronget he map 
not bnlawfully take it from him : but then it 
remaineth foz thee pet to pzcoue How in this 
caſe this tailed land that is ſold by his aun⸗ 
ceſto2, and whereof a reconcrp is had recozded 
tn the court, map be ſaid the lands of the 
heire,D. That may be pꝛoued by the law of the 
Nealme, that is to ſap, by the ſtatute of Welt. 
minſter the ſecond Ca.1, where it is ſaid thug, 
The will of the giuer expꝛeſſeiy contained in 
the derd of his gift, ſhall bee from hencefozth ob 
ſerucd, ſo that they to whom the tenements be 
® giuen, ſhal not haze power to alien, but that 
the lands after their death ſhall remaine to 
the iſſue oꝛ retourne to the donour , if the iſſue 
faile : By the which ſtatute it appeareth cui⸗ 
dentlp that though they to whom the tene⸗ 
ments were ſo * aliened them a wap, that 
pet neutrthelclle they in law and conſciece by 
rcaſon of the ſaid Statute ought to remain to 
their heues accezding to the gilt, foz it is hols 
den commonly by all Doctours that the com⸗ 
maundements and rules of the law of man oz 
of a poſitiuc law that is lawfully made, bind 
all that beſubiects to the law accozbing to the 
tmnde of the maker, and that in the Court of 
conſcience. 


Stu, 
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St. Doſt thou thinke that if a man offend a⸗ 
a ſtatut Penal that he offendeth in con⸗ 
ces Admit that he do it not of a wilful dif- 
obedtence,oz that he will not obey the law,foz 
if he doe it of difobedience, I thinke he offen- 
deth. D. If it be but onelp a Dtatute that is 
called Popular, it bindeth not tn conſcience to 
the payment of the penaltp, till it be recouered 
by the law, and then it doth bind in conſcitce: 
but if a ſtatute be mane pꝛincipally to remedp 
the hurt of one partie, # toꝛ that hurt it giueth 
a penaltie to the partie, in that caſc the offen= 
dour of the Statute is bound immediatly to 
reſtsze the damages to the value of the hurt, 
as it is vpon the ftatutc of waſt,but $ penal⸗ 
tie aboue the hurt he is not bound to pay till 
indgemẽt be as it is ſaid befoze: but ſta⸗ 
tutes by ß which it is alligned who ſhall haue 
right oz pꝛopertie to theſe Lands and Tene- 
ments, oz to theſe gods oz cattels, if it be not 
againſt the law of God, noz againſt the law of 
reaſon , bind all them that be ſabiect to the 
law, in law and conſctence, and ſuch a ſtatnte 
is theſtatute of W eſt, 2. wherof we haue trea⸗ 
ted befoze, wherfoze it muſt be obſerued in cons 
ſrtence. 
S. But ſome hold that the ſtatate of Weſt» 


eth not tn conſcience. 
D. It is verie perilous to iudge foz certaine 
F iy that 
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that the ſaid Statute was made of ſuch pes 
ſumption as thou ſpcakeſt of : foz there bee 
many conſiderations to pꝛoue that the ſayd 
Statute was not made of ſuch pꝛeſumption, 
but rather ofa verie god mind of all the $ar= 
ltament, oꝛ at the leaſt of the moze part there: 
of, a foz the common wealth of all the realime ; 
t firſt in the King the which in the ſapd Par: 
llament wag the head, and moſt chiete and 
pzincipall part of the Parliament (as he is in 
tuetie Parliament )cangot be noted to be ſuch 
intent: foz it is not neceſſarie noz it was not 
then tn vic, that lands of the Crowne ſhouid 
be entailed:and in ſpirituall men, ne pet in cer⸗ 
taine Burgeſſes a Citizens of the ſaid Pars 
Itament which at that tune had no land, there 
can be noted no ſuch fingularity :noz pet in the 
Noble men and Gentlemen noz ſuch other as 
Wereof the ſaxd Parliament and had Lands 
and terements. It is not god to iudge in cer⸗ 
taine that they did it of ſuch pꝛeſumption, 
but it is god and expe dient in this caſe as it 
is in other caſes that be in doubt, to hold the 
ſurer way, ⁊ that is, that it was made of cha⸗ 
ritte, to the intent that he noz the Heires of 
him to whom the land was giuen ſhould not 
fall into extreme poucrtie, and tbereby happelp 
to run into offence againſt God. And though 
it were true as they ſap, that it was not made 
of charitie but of pzeſumption and ſingulari⸗ 
tie as thep ſpeake of: Neuertheleſſe fozaſmuch 
as thc ſtatute is not againſt the Law of God 
noz againſt the Law of Reaſon, it muſt be obz 
ſerued bp all them that be Sabiets 2 
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Law, Fo: as Iobn Gerſon in the Treatiſe 
that he intituled in latine , De vita ſpirituali a- 
nimæ, the fourth leſſon, and the third coꝛolary, 
ſaith, that God will that makers of Lawes 
tudge onelp of outward things , and reſerue 
ſecret things to him. And ſo it appearcth that 
man map not iudge of the inward intent of 
the derd, but of ſuch things as bee apparant 
and certaine , but it is not apparant that there 
wag anp ſuch cozrupt intent in the makers of 
the ſaid Statute: how map it therfoze bee (aid 
that that Law is god oz rightwiſe, that not 
only ſuffereth ſnch things againſt the ſtatute, 
but alſo againſt the commaundement of God? 
St. To that ſome aunſwere and ſap , that when 
the land is fold , and a recouerte is had there: 
upon in the Kings Court of Recozd, that it 
ſuffiſeth ts barre the taple in conſcience, foz - 
they ſay, that as the taple was firſt oꝛdained 
dy the Law, ſo they ſap that by the Law it is 
adnulled againe. Do. Be thou thy lelfe Judge, 
if in that caſe there be like authozity in the mas 
king of the taile, as there is in the adnulling 
thereof : foz it was oꝛdained by anthczitie of 
Parliament, the which 1s alwap taken foz the 
moſt high Court in this Ntalme befoze anp o⸗ 
ther, and it is adnulled by a falſe ſuppoſell, foz 
that, that they that bee named demaundants 
ſhould haue right ts the land, where in trueth 
they had neuer right thereto : whereupon ſol⸗ 
loweth a falſe ſuppoſell in the wzit , and a kalſe 
ſappolel in the declat ation, and a voucher to 
warrant bp coupn of ſuch a perſon as hath noz 
thing to perld in value, and thereupon by c 

F uij and 
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and coliuſion of the parties the de« 
fault of the vouche, by the which the 
iudgement ſhalbe giuẽ. Ind ſo all the indgemft 
is deriged E grounded of the vntrue ſuppoſe! a 
couin of the parties, whereby the Law of the 
realme$ hath ozdained ſuch a wzit of Entre to 
help them that haue right to lads 02 tenemẽts 
is defrauded, the court is deceiued,the heire 18 
dilhcrited,# as it is to doubt, the buyer and the 
ſeller,their heirs a aflignes hauing knowledge 
of the taule be bound to reſtitution, a verily 

haue heard many times, that after the Law of 
the Rcalmeſach recoueries ſhould be no barre 
to the heire in the taile,if the law of the realme 
might be therem indifferentip heard. S.J can? 
not ſee but that after the Law of the realtime it 
id a barre ofthe taile , foz when the tenaunt in 
tatle hath vouched to warrantte, s the vouc her 
hath appeared # entered into the warrantp, and 
after hath made default in deſpite of the court, 
Wwherupon tudgement is giuen foz the deman⸗ 
dant againlt the tenant,# foz the tenant that he 
(hal recouer tn value againſt the vouchee : if the 
heire in the taile hould after bꝛing his Forme- 
don E recouer the lands entaued, and after the 
bouchee putchaſeth lands, then ſhould the heire 
alſo haue execution againſt hum to the value ol 
the lands entailed, as heire to his anceſtoz that 
Sas tenaunt in the firſt action, and ſo he ſbontd 
haue his one lands, t alſo the lands recoue= 
red in value: a therfoze becauſe of the pzcſumpz 
tion that the bouchce map purchaſe lands af 
ter the iudgement, ſome be of opinion that it is 
in the law a god bar of the taile, 2 
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thatin that cale thouhaſt put, that the bout heẽ 
map barre the heite tn tatle of his reconerie in 
— becauſe he hath reconered the firſt lids, 
Nenertheies I wil take a reſpit to be aduiſed 
of that reconerte in value. And if thou can pct 
lhew mee any other conſideration why the laid 
recoueries ſhould ſtand with conſcifce, I pzap 
ther let mee heare thy conceit therein, foz the 
multitude of the ſatd recouct ties is lo great, 
chat it were great pity that ail ſhould be bound 
to reſtitution that haue Lands by ſach recoue⸗ 
ries, ſith there is none (as far ag J canheare) 
diſpoſe them to reſtoꝛe. Stu. Dome men make 
another reaſon to pzoye that the ſapd recour- 
ries ſhould be ſafficift by the law to auoide the 
ſtatute of Weſt, then and it they bee ſufficient 
thereto, they be ſufticiẽt in conſcience. D. Nhat 
is their reaſon therein! S. In the 7 pere of H. 8. 
ca. 4. among other things it is enacted, chat ali 
recouerers their heires and aſſiqnes , map ad« 
now and iuſtiſie foz rents, ſeruices, ⁊ cuſtomes 
by them recouered , as thep againſt whom thep 
recouered might haue done. then they lap 
that when the Parliament gaus to ſuch reco⸗ 
uerers authozitte to auow and iuſtiſie loꝛ ſuch 
— — and ſeruices, as they recoue⸗ 
red, that the intent of the Paruament was, 
that ſuch reconerers ſhould haue right to that 
— they ſhould anow oz tultifie : fo 
dag bo that it — 
— and that arliament 

ſhould elſe bee taken in maner as foztifiers of 
title, 2 lo they ſap that ſuch re⸗ 
onerers by realon of the laid Statute hane 
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right by the law. D. That ſtatute as it ſeenteth 
Was made onelp to gie to the retonerers, a 
toʒme to auowẽ and iuſtifie which they had not 
befoze , though they had recouered vpon a god 
title, Ind the cauſe whp thep had no fozme to 
auow oz tultifie befoze the ſaid Statute was, 
fozaſmuch as the recouerers did not by the 
p2etence of their action, affirme the poſſeſſion 
of him oz them againſt whom they recouered, 
noꝛ claimed not by them, but rather diſaffir: 
med and deſtroped their eſtate: And thereloꝛe 
thep cannot alleadge any continuance of their 
title by them, as they map that haue rents 0z 
ſeruices, oz ſuch other of the gtaunt of other 
by deed 02 by fine. Ind thercfoze as it femeth 
the molt pꝛincipall intent ofthe Statute was, 
that ſuch recouerers ſhould auow and tuſtific 
foz cents, ſeruices and cuſtomes, as thep ſhould 
o2 might do that had them by fine, 02 deed : not 
haning any reſpect as it ſeemeth whether they 
recouercd againſt tenant in fee ſimple , oz in fee 
taple , noz whether the recoueries were had 
bpon a rightiuil title. And therefoze as mee 
ſermeth the ſaid Statute neither affirmeth noz 
diſaffirmcth the title of recouerers, wherebp 
they doe auow : Fox if a man had right befoze 
the recoucrie, the right ſhould remaine onto 
him notwithſtanding the ſard Statute, and ſo 
me lecincth that the titie of them that haue the 
land entapled by ſuch reconeries , is nothing 
foztified noꝛ affirmed by the ſaid ſtatute, but 
that they are tn the ſame caſe as they were bez 
fozc, what thinkelt thon therin-S. This matter 
is great, foz as thou ſapelt there bee ſo _ 
a 
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that haue tailed lands by ſuch ret oueries, that 
it were great pitie and heaumes to condemne 
ſo man perſons, totudge that they all were 
bound to reſtitution. Foz J thinks there be 


- a dat fewin this reaime that haue lands of any 


notable value, but that thep oz their anceſtozs, 
oz ſome other by whom they claime, haue had 
part thersf bp ſuch recoueries. Inſomuch that 
- Lezds Dpirituall and Tempozall, Knights, 
Sauires, rich men and paze, Monaſteries, 
Colledges and Hoſpitals haue ſuch lauds, foz 
ſuch rec oueties haue beene vled of leng time: 
who map thinke thereloꝛe without great heas 
uineſſe, that ſo many men ſhould be bound to 
reſtitution,and that pet as thou ſaieſt, no man 
diſpoſeth him to nabe reſtitution. Ind ſo J 
am in manner perplexed and wot net. what to 
lap in this caſe, but that pet J truſt that igno⸗ 
rance map excuſe manp perſons in this behalt. 
D. Ignoꝛance of the ded may excuſe but igno⸗ 
noꝛance ofthe Law excuſeth not, but it be ins 
uincible, that is to ſap, that thep haue done that 
in them 1s to know the trueth: as to counlatle 
with learned men, and to aſke them what the 
Law is in that behalfe, and if they aunſwer 
them, that they may do this oz that lawfully, 
then they be therby excuſed in conſc ence. But 
pet in mans Law they be not thereby diſchar⸗ 

ed, but they that haue taken vpon them to 

aue knowledge of the Law, be no; excuſed 
by ignozance of the Law, ne no moꝛe are they 
that haue a wilfull ignozance, and that would 
rather bee ignozant than to know the trueth. 
Ind thetetoꝛe they will not diſpole _— 
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aſke any Counſaile in it, and if it be of a 
— ny — ned ee 
reaſon, no man ſhall be excuſed of ignozance, 
and ſo there bee but — — 
nozance. S. what then, ſhall we condemne 
many and ſo notable men? D. Wee ſhall not 
condemne them, but we ſhall giue them theit 
— S. Pet J truſt their daunger is not ia 
eat that they ſhould be bound to reſtitution: 
—_ lohn Gerſon faith in his ſapd boke called 
De vnitate Eccleſiaſtica, cõſider atione ſecunda, 
Quod communia error facit ius: that —— ſay, | 
A common errour maketh a right, of | 
woꝛdes as it ſeemeth ſome truſt map be had, | 
though it were fully adtnitted the ſatd recoue⸗ 
ries were firft had vpon an vnla ground, 
and againſt the god ozder of conſcience, that | 
pet ncuertheleſſe,fo:afinuch as they haue been | 
vſed of long time, ſo that they haue bin taken of | 
diners men that haue bern right well learned, 
in maner as toꝛ a law, that the bupers partip 
be excuſed , ſo that they be not bound to reſti⸗ 
tution. An mozeoner, it is certaine that the 
— Weſtminſter the ſecond, noz none 
other era made by man.cannot be of great . 
value oꝛ ſtrength,than was the bond 
monp that was oꝛdained v* Eod-Ind though 
that bond of Matrunonte was indi ſſolubie, 
pet neuertheteſte Moſes ſuffered a bil of refuſal 
of the Iewes, which in Latin is called Libellũ 
repudij, and lo they might thereby fozlake@ | 
— — 2 — Deutro. 23. and 
was ſuffered. 


oxi thet beak fs ms? ; 
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ſtatute. D. Ys to that reaſon that 
| fu all ae. a bili of refuſal , let all 
of iandheare what our Lozdlaith 
lewes, of that bill of rea 
e he ſaith thus, For the 
_ your he arts Moſes ſuffered pou to 
leaue pour Wines : foz at the beginning it was 
not ſo. Of which wozds Doctours hold com . 
ſuch a bijj of refulall was 
lawvfull” ſo that that refuſed their wines 
thereby, ſhould be without paine in the law, þ 
= et it was neuer lawfull ſo that it ſhould bee 
ithout ſin. Ind lo likewiſe it map be (aid in 
this caſe that ſuch recoucries bee (uffered fog 
the hardneſle of the hearts of Engliſhmen, 
Which deſire land & poſſeſſion with ſo great 
gredineſle that they cinot be withdzawne ir 
it neither by the law of God noz of the realme : 
Ind therefoze the rich men ſhould not take the 
poſſeſſions of ne men from them by power, 
without colour of tytle, that is to ſap, neither 
by open Diſleiſin,oz by the oneiy ſale of the tes 
naunt in taile, and ſo to hold — againſt the 
expzeſſe words of the ſtatute, ſuch recoveries 
haue bin ſaffered. And though foz their great 
multitude they may happily be without paine 
as to the Law of the Realme: pet it is to fears 
that they bee not without offence, as againſt 
* God: and as to the other reaſon, that a comon 
erroz ſhould make a right, thoſe wozds as mee 
ſeemeth be to be thus vuderſtd, that a cuſtome 
bſed againſt the Law of man ſhall bee taken in 
lome countries foz law, if the people bee ſuffe: 
red ſo to continue, Ind pet lome men call nd 
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8 cuſtom an erroz, becauſe that the cõtinuance 
of that cuſtome againſt the law was pattiy an 
errour in the people , foz that they would not 
obey the Law that was made by ther lupe⸗ 
riours to the contrarie of that Cuſtome: but 
it is to bee vnderſtod that the laid recoueries 
though they haue beene long vſed, may not bee 
taken to haue the ſtrength ot a cuſtome,'02 ma- 
ny as well learned as vnlcarned heue al way 
ſpoken againſt them and pet doe. And fartherz 
mo2c as I haue heard ſap, a cuſtome oꝛ a pze: 
ſcription in this Realme ag unſt the ſtatutes 
of the realm ↄʒeuaile not in the law. S. huugh 
a cuſtome in this Realme pꝛeuaileth not az 
gainſt a Statute as to the Law, vet it ſa meth 
that it map pzeuaile againſt the t atute in con» 
ſcience: foꝛ though ignozance of a ſtatute excu⸗ 
ſeth not in the la w, neuertheleſſe it map excuſe 
in conſcience, and ſo it ſer eth that it map do of 
a cuſtome. Do. But if ſuch recoueries cannot 
be brought into a lawfull cuſtome in the Law, 
it ſermeth they may not bee bzought into a Cu: 
ſtome in conſcience ,foz conſcience muſt alway 
bee grounded vpon ſome Law, and in this caſe 
it cannot be grounded vpon the law of rcaſon, 
noz vpon the Law of God: and there ſoʒe if the 
Law of man ſerue not, there is no ground 


whereupon conſcience in this caſe map bee 


grounded, and at the beginning of ſuch reco⸗ 
ucries, they were taken to bee god becauſe the 
Law lhould warrant them to bee god, and not 
bpreaſon of any Cuſtome , and ſs ifthe reaſon 
of the Law will not ſerue in the recouerpes, 
the cuſtome cannot helpe, foz an tuill — 


SALLY 


_—_— 
- 


— 7 am. 


The 26. Chapter, 48 


is to be put away. Ind therefoze mee ſeemecth 
that the recoueries bee not without offence a- 
gainſt god, though happtly foz their great mul⸗ 
titude, and that there ſhould not be as it were 
a ſubuerſion of the inheritance of many in this 
Kealme, as well of ſpirituan as tempozat,thep 
be wirst pame in the Law of the Realme, 
except ſuch reconeries as by the comon courſe 
ofthe L awbe boidable in the Law bpreaſon 
ofſome vile, 02 of ſome other ſpeciall matter: 
bat what paine that is, I will not temerouſlp 
tudge , but commit it to the gadneſle of our 
Lezd, whoſe iudgements be verie derpe and 
pzofound, noz J will not fully affirme that 
they that haue lands by ſuch recoucries onght 
to be compelled to reſtitutton: but this ſameth 
to me to bee god counſell, that cuery man here⸗ 
after hold that is certain, and leaue that is vn⸗ 
certa:ne, and that is, that hee ke pe himſelle 
from ſuch recouerieg, and then hee ſhall be frer 
—— all ſcrupulouſneſſe of conſcicnce in that 


chaiſe, 

Stu. It ſemeth that in this queſtion thou 
pondereſt greatly the ſaid ſtatute of Weſtu in- 
ſter the ſecond, and that though it be but onelp 
a Law made bp man, that pct fozaſmach as it 
is not againft the law of rcaſon , noz the Law 
of God, thou thinkeſt that it muſt be holden in 
conſcience : and ouer that as it ſeemeth thou art 
lomeWwhat in donbt , Whether thoſe reconeries 
bee anp barre to the heire in the teyle by the 
law of the Realme,vnieſſe that hee haue in vas 
lue in deed vpon the vonchee , and that then 
wut therenpon take a reſpite oz thou ſhew a 
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but that the longet 

they beſuffered to continue if they be not god 
by the Law, the greater is the offence againſ} 
God. And therefoze thou 1— little that 
cuſtome, dut pet thou a that it i to 
fpare the multitude of them that be lea 
lubue rſion of the inheritance of many of this 
realme might tolls w, and great ſtrife and vari⸗ 
ance alſo, i᷑ thep ſhould be adnulled foz the time 
paſt, except there be any other ſpeciall cauſe to 
anatd them by the Law, as thou haſt touched 
in the laſt reaſon; but thou thinkeſt that it 
were god, that from henceſozth ſuch recones 
ries ſhould bee cle rely pzohibited , and not bee 
ſuſtet ed to be had in ble, as they haue been bez 
foze , and thou counſelleſt all men therefozeto 
refrain themſelges frem ſuch recoueries heres 
alter. Do, Thou takeſt well that J haue ſaid, 
and accozding as I haue meant it. S. Now J 
Rake » th J haue heard thy queſtion of 
theie recouerics , accoꝛding to thy deſire, that 
thou wouldeſt aunſwerc me to ſome particuler 
queſtions concerning Tailed lands, whereof 
thou haſt at this time giuen vs occaſion to 
ſpeake. D. Shed me thole queſtions,* J will 
ſhew thee my mind therein with gad will. 


The ſirſt que ſtion of the Student, concer- 
ning tailed lands. 


Cap, 37. 


If 


— ates. 
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for ny in the taile to J 
I: Stile, © J. at S. —— 
titie of the dilleiffee,agreeth with him that he 
ſhal haue a certaine rent out of the ſame land ts 
him # to his heires, & foz the ſurety of the rent 
it is deuiled that the diſſeifie hall releaſe his 
right in the land ac. g that ſuch a recouerie as 
we haue {poke of befoze, ſhalbe had againſt the 
ſaid J. at St. to the vie of the payment of the 
ſaid rent and of the fozmer taile: whether ſtan⸗ 
deth that recouerie wel with conſcience oꝛ not, 
as thou thinkeſt: D. I ſuppoſe it doth,foz it is 
made foz the ſtrength and ſuretie of the taile, 
which the diſleiſie might haue cleerely defeated 
and auoided if he would, e therfoze I thinke it 
the ſaid J. at S. had graunted to the diſſeiſie, 
onelp by his deed a certain rent foz the releaſing 
of his title , that graunt ſhould haue bound the 
hcires in the taile foz eutt. Ind then if the dil⸗ 
ſeiſie foz his moze ſuretie will haue ſuch ares 
couetp, as befoze appeareth,it ſcemeth that re. 
couet ie ſt indeth with god conſcience. S. It ſes 
meth that thy opimid is right god in this mat⸗ 
ter. Ind alſo it appeareth that with a reaſona= 
ble canſe, ſome particular recoueries may tio 
both with law # conlicience to bar a taile. 


The ſecond queſtion of the Student, con- 
cerning tailed lands. 


Cap. 28. 


Fa tenant in taile ſuffer a reconerſe againſt 
him of his lands — the _—_— 


The 28. Chapter. 


the reconerer ſhall ſtand ſeiſed thereof, tothe 
vſe of a cettame woman whom he intendeth to 
take to his wife, foz terme of lite, and after to 
the vſe of the ſirſt Taile , and after he marrieth 
the ſame woman, Whether ſtandeth that reco= 
uerte with conſctence,thouch other recogeries 
bpon bargaines and ſales did not? Do. It ſer⸗ 
meth pes, foz though the ltatate bee that they 
to whom the tenements be ſo ginen,ſhould n 

hane power to alten, but that rhe Lands after 
their death ſhould rematne to their iſſues, oz 
reuert ts the donours,if the iſſues failed : pet if 
Lee to whom the Lands were ſo giuen, take a 
wike,and dpeth leiled without heit e of his bo⸗ 
dy, and the donour enter, the woman ſhall re⸗ 
coucr ag inſt him the thud part to hold in he 
name ot her bod ie, ſoʒ term ot᷑ her lite, though 
the taule be determined, Ind the ſame law is or 
tenant by the Curteſie, that is to ſap, of him 
that happeneth to martp one that is an inheri⸗ 
trix of the Land entailed, and they haue iſſue, 
the wile dyeth, and the iſſue dyeth, he ſhal hold 
the lands foz terme of his lite, as tenant by the 
curteſie, not withſtanding the woꝛds ofthe ſta⸗ 
tute, which ſap that alter the death of the te⸗ 
nant in taile without iſſue, the lands ſhall re⸗ 
uert tothe donoꝛ: and J thinke the caulc is bez 
cauſe the tntent of the ſtatute ſh all not bee ta⸗ 
ken, that it intended to put away [ach titles ag 
the Low ſhould gme, bp reaſon ofthe Tatle : 
and ſo it ſeemcih that a like entent of the Sta⸗ 
tut e ſhalbe taken foz Jointures,foz clic the ſta⸗ 
tute might be ſometime a lett ing of Matrimo- 


nie, and it is not like that the tatute _ 
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fo. Andtherefoze it ſa meth, that by the onelp 
deed of the tenant in taue, a Jointute may bee 
made by the intent of the Statute , though the 
woꝛ ds of the Dtatute ſerue not expꝛeſly for it: 
foz many times the intem of the lettet ſhall ben 
taken, and not the bare letter, as it appeareth 
in the ſame Statute, where it is ſaid, that hee 
to whom the lands be giuẽ ſhal haue no power 
to auen: pct the ſame ſtatute is conſtrued that 
neither he noz his heires of his bodie ſhall haue 
no power to alten: a ſo mee thinketh that ſuch 
an intent ſhall be taken here foz ſauingof ioin⸗ 
turcs. S. Truth it is, that ſometime the intent 
of a Statut e ſhal be taken farther than the ex 
pꝛeſſe letter ſtretc heth, but pet there map no ins 
tent bee taken againſt the expzeſſe Wozds of 
the Statute, foz that ſhould bee rather an in⸗ 
terpꝛetatiũ of the Dtatute, than an expoſitions 
and it cannot bee reaſonably taken, but that 
the intent of the makers of the ſaid Dtatute 
was, that the land ſhould remaine continuallp 
in the heire s of the taile, as long ag the taile 
endarcth : and there can no Fotnture tec made 
neither by de d noz bp recoucrte , but that the 
taue mult thercbp bee diſcontinued, and there= 
fo:ethis caſe of ioimtur e is not like to the ſapd 
caſes of Tenant in Dower , 0z Tenant by the 

Curteſie: fozithe title of Dowie, and of -Te« 
nancie by the Curteſie qroweth moſt ſpe⸗ 
ctallp by the continuance of the poſſeſſion in 
the heres of the Tale, but t: is not ſo of iom⸗ 
tures: and therefoze bp the onelp deed of the 
tenaunt in the Tatle , there map no Jotnture 
bee lawlullpy made 2 ry — 


The 29. Chapter. 


ok the ſtatute. Ind il there be any made by way 
of recouerie, then it ſermeth that it mult be put 
vnder the ſame rule, as other recoueries mult 
be ot lands entailed, 


The third queſtion of the Student con- 
ccrning tailed lands. 


Cap. ag. 


F John at Noke being ſeiſed of lands in fee 

of his meer motiũõ make a feoffement of c er⸗ 
tatne lands to thintent that the feoffees ſhall 
thereof make a gift to the ſatid Jo. at Noketo 
haue to hum and to his Hcires of his bodie,and 
they make the gift accozding. Ind after the 
ſaid J. at Nobe falleth into debt, wherefoze he 
is taken and put in pꝛiſon, and thereupon foz 
payment of his debt a, hee lelleth the ſame land, 
and foz ſuxetie ofthe buyer he ſuſtexeth a reco⸗ 
uetp to bee had againſt him in ſuch manner as 
befoze appearcth, whether ſtandeth þ recouerp 
With conlctence 02 not © Do, I would here 
make a little digreſſio to aſke thee another ques 
ſtion oꝛ that I make anſwere to thine: that is 
to lap, to feele thy mind how the Law by the 
which the bodie of the debtoz ſhal be taken and 
caſt into pꝛiſon, ther to remain til he haue paid 
the debt, may ſtand with conſcience, ſpecialip 
it hee haue nothing to pay it with, foz as it ſer= 
meth if hee will relinquiſh his gods which in 
ſome laws is called in latine Cedcre bonis, that 
he ſhall not bee impꝛiſoned, and that is to bee 
bnderſtod molt ſpecially if her bee fallen into 
pox 
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pouertie, and not though his owne default. 
S. There is nolaw in the realme that the de⸗ 
$:2dant map in any caſe Cedere bonis, E ag me 
ſemeth il there were fuch a Law, it ſhould not 
bee indifferent, foz as to the knowledge of hun 
that the money is owing to, the debtoz might 
Cedere bonis, g is to ſap, relinquiſh his gwds, 
and pet tetatne te himlelfe ſecretly great xi⸗ 
ches. Ind therefoze that Law in ſuch caſe ſæ⸗ 
meth moze indifferent # righteous that come 
eth ſuch a debtoz to the conſcience of the 
plaintite to whom the money is owing , than 
the committing him to the conſcience of him 
that is the debtoz : foz in the debtoz ſome de⸗ 
fault map be aſſigned , but in him to whom the 
mon is owing, map be aſſigned no default. D. 
But if he to whom the debt is owing, knows 
eth that the debtoz hath nothing to pap the 
debt with, and that Hee is fallen into pouertie 
by ſome caſualtie, and not thzough his owne 
default, doth the law of England hold , that he 
may with god conſcience keepe the debtoz (hill 
in pꝛiſon till he be paid? S. Nap verily,bat it 
thinketh moze reaſonable to appoint the liber⸗ 
tie and the tudgement of conſcience in that cafe 
to the debtee than to the debtoz , foz the cauſe 
befoze rehearſed, Ind then the debtour, if hee 
knew the tructh,is (as thou haſt ſaid)bound in 
conſcience to let him goe at libertie though hee 
bee not compellable thereto by the Law. And 
therefoze abmitting it ſoʒ this time, that the 
law of Engiãd in this point is god andiulk, 
I p2ay thee that thou Wilt make aunſwere to 
wy queſtion, Doct. J —_ „ 
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ok the ſtatute. Ind il there be any made by way 
of recouerie, then it ſermeth that it mult be put 
vnder the ſame rule, as other recoueries malt 
be ot lands entailed, 


The third queſtion of the Student con- 
cerning tailed lands. 


Cap. ag. 


of his meer motiũ make a feoſtement of c er⸗ 
taine lands to thintent that the feoſt̃ers ſhall 
thereof make a gift to the ſaid Jo. at Noke to 
haue to him and to his Hcires of his bodie,and 
they make the — accozding. Ind after the 

— at Noke falleth into debt, wherefoze he 
is taken and pat in pziſon , and thereupon foz 
payment of his debts,hee leueth the ſame land, 
and foz ſuxetie ofthe buyer he ſuſtexeth a reco⸗ 
uerp to bee had againſt him in ſuch manner as 
befoze appearcth, whether ſtandeth p recouerp 
with conſcience 02 not Do. I would here 
make a little digreſſiõ to aſke thee another ques 
ſtion oʒ that I make anſwere to thine : that ia 
to (ap, to ferle thy mind how the Law by the 
which the bodie of the debtoz ſhal be taken and 
caſt into pꝛiſon, ther to remain til he haue paid 
the debt, may ſtand with conſctence, ſpecialtp 
it hee haue nothing to pay it with, foz as it ſec⸗ 
meth if hee will relinquiſh his gods Which in 
ſome laws is called in latine Cedere bonis, that 
he ſhall not bee impꝛiſoned, and that is to bee 
bnderſtod molt ſpccially if ye bee fallen into 
pox 
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pontertie , and not though his owne default. 
S. There is nolaw in the realme that the de⸗ 
lendant may in any caſe Cedere bonis, E ag me 
ſemeth il there were ſuch a Law, it ſhould not 
bee indifferent, fo as to the knowledge of hun 
that the money is owing to, the debtoz might 
Cedere bonis, þis to ſap, relinquiſh his gods, 
and pet tetatne ts himlelfe ſecretly great ri⸗ 
ches. Ind therefoze that Law in ſuch caſe ſæ⸗ 
meth moze indifferent ; righteous that comes 
mitteth ſuch a debtoz to the conſcience of the 
plaintife to whom the money is owing , than 
the committing him to the conſcience of him 
that is the debtoz : foz in the debtoz ſome de⸗ 
fault map be aſſigned , bat in him to whom the 
mon is owing, map be aſſigned no default. D. 
But it he to whom the debt is owing, knows 
eth that the debtoz hath nothing to pap the 
debt with, and that Hee is \allen into pouertie 
by ſome caſualtie, and not thzough his owne 
default, doth the law of England hold, that he 
may with god conſcience ke pe the debtoz (Hill 
in pꝛilon till he be paid? S. Nap verilyp, but it 
thinketh moze reaſonable to appoint the liber⸗ 
tie and the tudgement of conſcience in that cafe 
to the debter than to the debtoz , foz the cauſe 
befoze rehearſed, Ind then the debtour, if hee 
knew the tructh,is (as thou haſt ſaid bound in 
conſcience to let him goe at libertie though hee 
bee not compellable thereto by the Law. And 
therefoze admitting it foz this time, that the 
law of Englãd in this point is god and tuſt, 
I p2ap the that thou wilt make aunſwere to 
wy queſtion, Doct. J — — 

9 re 


The 29. Chapter. 


thetfoze as me ſermeth, foꝛaſmuch as it appea⸗ 
reth that the ſayd giit was made of the merte 
ludertie and krer will of the laid John at oke, 
and without anp recompence : that thet e toʒe 
it cannot be otherwiſe taken, but that the in⸗ 
tent of the ſaid J. at Noke,as well at the time 
of the ſaid fcoftement, as at the time that hee 
receiued againc the (apd gift in the tayle, was, 
that it he happened alterwards to tal into po⸗ 
uertie, that he might alien the ſald Land to re- 
licue hun with, foz how map it be thought that 
a man will ſo much ponder the wealth of his 
heite, that he will foꝛget himſeifczand ſo it ſee= 
meth that not onclp the ſard recouerte ſtandeth 
with conſcience, but alſo if he had made one ly a 
ſeoſtement of the land, the leoſtement ſhould be 
in conſcience a god barre of the tau: but if the 
{aid feoſfement and gilt had bin made in conſis 
deration of any recompence of money, oꝛ foz a» 
ny matrimony oꝛ ſuch other, then the feoffemEt 
ofthe ſud J. at N,ſhould not bind his heire, # 
if he then ſuffered any retouery thereof, then þ 
recouerie ſhould be of like effect as other reco= 
ueries whereof we haue treated beſoze, a that 
which J laid it was god to fauour gather foz 
their multitude,tha ſoꝛ the conſcience: and the 
ſame law is, that ifthe ſon and the heire of the 
£1id J. at oke in caſe that the (aid gift was 
made without recompence, alien the land foz 
poucrtic aftcr the death of his father, the reco⸗ 
uet y bindeth nat but as other recoucries doe: 
koꝛ it cannot be thought that the intent of the 
father Was, that any ol his heites in tau ſhold 
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taile that ſhould come after him, but foꝛ himſelf 
mes thinketh it ts reaſonable to Judge in ſuch 
maner as J haue ſaid befoze. St. Ind though 
the intent of the ſaid John at Noke, when he 
made the ſaid fcoffement,and when he toke a- 
gaine the ſaid gift in tatle,were that it he kel in 
nerd that he might alien: pet I ſuppoſe that he 
may not alien though percaſe fo: the moze 
ſuretie he declared his intent to be ſuch vpon 
the liuerp of leiſin: foz that intent was contra⸗ 
ry ts the gilt that he fret ly twke vpon him, and 
When ang intent 02 codition is declared 02 rea 
ſerued agatnlt the ſtate that any many maketh 
02 excepteth : then luch an intent oꝛ condition 
is void by the law, as bp a caſe that hercafter 
followeth Wwtll appeare, that is to ſap, Tf a 
man make a ſcoffement in fee, vpon condition 
that the feoffee ſhall not alien to any man, that 
conditton ts void, foz it is incident to encrie 
ſtate of the fee ſimple, that he þ is ſo ſriſed map 
alien. Ind like as in a t ſimple there is inci⸗ 
dent a power to alien, ſo in a ſtate taue there is 
aſccret intent vnder tod in the gift , that no az 
lienation ſhalbe made. And thercfoze though 
intent of the ſaid Jo. at N. were, that if he fell 
into pouettie that he might ſell, and though he 
at the taking of the gilt openiy declared his in⸗ 
tent to be ſo: pct the intent ſhold be void by the 
law as ine ſa meth, and if it be void by the law, 
it is alſo void in colcicnce, and ſo the ſaid recos 
uety mull be takt᷑ in this caſe to be of the ſame 
eſtec, as recoueries of other lands tntailcd de, 
and in no other maner. 
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The fourth queſtion of the Student, con · 
cerning Recoueries of Enheritances 
entailed, 


Cap, 30. 


17 an Annuitie be granted to a man to haue 
and to perceiue to the grantee, a to the heirs 
of his body, ot the cofers of his gt antoꝛ:and 
after the grantee ſuſter eth a recouerie againſt 
him in a wit of Enue, by the name ol a rent in 
Dale of like ſum as the Annuitie is of, with 
vouchers a iudgement aſter the cd mon courſe, 
and both parties intend that the Annuity (ball 
be recouered : whether ſhall the reconerp bind 
the heit e in taule of his Innuitie : D. what if it 
were a tent going out of Land, of what effect 
ſhould the recouerie be then? stu. It ſhould be 
then of like effect as if it were of land. Do, nd 
ſo it ſet meth to be of this Annuitie,foz as mee 
thinketh, a rent, and Innuitte be of one effect, 
foz the one of them ſhal be paid in ready monep 
as the other ſhall. S. Trueth, and pet there be 
manp great dinerſities betwirt them in the 
law. D. I pꝛap the ſhew me ſome of thoſe di⸗ 
nerſities. Stu. Part I ſhall ſhew ther, but J 
wot not whether J can ſhew thee all, but 
firſt thou ſhalt vnderſtand that one diuerſitp is 
this. Euerie Rent, be u Rent ſcruice, Rent 
charge, oz Rent ſecke, is going out ol land, but 
an àAnnuitie goeth not out ot any Land, but 
chargeth oneip the perſon, that is to ſap, the 
Grauntoz, oꝛ his heires that haue Iſſets by 
dilcent, oz the houſe if it be __—_ 
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houſe of Religion to perceine of the ir cofers. 
Aiſo of an Annuitic there lpeth no action, dut 
onelp a W2it ot Annuitie againſt the graun⸗ 
tour, his hcires,0z fuccelours,and that wit of 
Innuitie eth neuer ag ainſt the pernour, but 
onelp againſt the grantoꝛ oz his heires : but of 
a rent, the lame action map type, as doth of land 
as the caſe requircth, and it ſyeth ſometime of 
tent againſt the pernour of the rent, that is to 
ſap, againſt him that taketh the rent wꝛong⸗ 
tullp.s ſometime againſt neither. As ot a rent 
ſeruice, Aſſiſe map type foz the Lozd againſt the 
Meine, the Diſſeiſo2,02 ſometime 1 8 
Meine onlp, il he did alſo the diſſeiſin. A iſo an 
Annnuitie is neuer taken foꝛ an aſſets, becauſe 
it is no fret hold in the Law, ne it ſhall not be 
put in execution vpon a ſtatut rchant, tas 
tut Dtaple, ne Elegit, as a tent may. And be⸗ 
cauſe the ſaid U!z1t of Entre lap not in this 
caſe ofthis annuitie, 2 that it cannot be inten⸗ 
ded in the law to be the ſame Innuitie, t 

it be of like ſum with the Annuitie, ne though 
the parties aſſented i meant to haue the ſame 
annuitie recoueted bp the ſaid wꝛit of Entre, 
therefoze the ſaid rccoucrie is void in law and 
conſcience. But if ſuch a recouerie be had of 
cent with a voucher ouer,then it ſhall be taken 
to be of like effect, as recoueries of lands be in 
ſuch maner as we haue treated of befoze. 


« The fit queſtion of the Student con- 
cerning tayled Lands, 


Cap. 
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Cape 31. 


F lands be giuen to a man and to his Wife 
— the name ol her Jointur e, by the father of 
the huſband, to haue # to hold to them and 
to the heires of their two bodies begotten, E 
after they haue iſlue # the huſband dpeth, and 
the wife altencth the land, againſt the ſtatute 
of r1.H.7, ſuſtreth a recouerp thereof to be had 
againſt her, to the vie ofthe buper, # after her 
ſon a he ire apparant that is berre to the taile 
reicaleth to the recoucrees by ſine, 2 dpeth, ha⸗ 
ning a brother aliue, and after the mother dy⸗ 
eth: who hath right to the lãd, the buyer, oꝛ the 
bꝛother of htm that relealed? D. what is thine 
opimon therein, I pꝛap thee ſhew me. S. Mer 
ſemeth that the buper hath right, foz by þ layd 
ſtatut made in the 11. pere of H. 7. among other 
things it is enacted, that if any woman which 
hath lands of the gift of her huſband, oz of the 
gift of any ot the Funceſtozs of the huſband 
ſuffer any recouerp ther cot againſt her, by co⸗ 
uin, that then ſuch recouery ſhalbe vopd, E that 
it ſhall be la wlull to htm that ſhould haue the 
Land alter the death of the woman to enter, + 
it to hold as in his firſt right : pꝛouided al way 
that that ſtatute ſhal not extend where he that 
ſhould haue the land aſter the death of the wo⸗ 
man is agreeable to anp ſuch aitcnation oz re» 
couerie, ſo that the agrament be of recoꝛd. And 
koꝛaſmuch as the hare in this cafe agre d to þ 
ſaid recouerp # fine, which is one of the higheſt 
Necoꝛds inthe law, it feemcth that the buyer 
hath right againſt that heire that agrad, and 
ageinſt 
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Kqainſ all that ſhall bee heire of the taile, and 
that not onely by the ſayd reconerte,but alſo bp 
the ſaid Statute, whereby the ſaid recouerie 
with allent of the heir is effirined. D. Though 
the buyer in this caſe haue right during the 
life of the heire that relcaſed, yet neue rtheleſſe, 
after his death his heir as it ſeemeth map law⸗ 
fully enter: foz the agreement whereof the ſta⸗ 
tate ſpeaketh, muſt as I ſuppols either be had 
befoze the recouerie, oꝛ cls at the time of the res 
couerie : Foz it a title by rcaſon of the ſayd 
ſtatute be once deuolute to the heir in the taile, 
then the right as me ſermeth cannot be extin> 
noꝛ put away by the onely fine of the heire, no 
moze than if he had died, and the next heire to 
him had releaſed to the buper by ſine, in which 
caſe the releaſe could not extinct the right of 
the title, noz the right of Entre that is giuen 
by the Statute:and ſo as mee ſermeth,his next 
heite map there foꝛe enter. S.A's J perceiue all 
thy doubt is in this ciſe, becauſe the aſſent of 
the hcire was after the recouetie: foz it it had 
been at the time of the recoutrie, as if the heire 
had bin vouched to wareant in the ſane reco⸗ 
uerie, and he had entred, and thereupon the 
iudgement had bane giuen, thou agrealt Well, 
that the recoucrie ſhould haue auoided the tails 
fo: cuer. 

Doctor. That is true, foz it is in expꝛeſſe 
Woꝛds of the Statute , bat when the aſſent 
is after the recouc ii, then me thinketh it is 
not ſo, ne that the right of the firſt taue, which 
Was recetued bythe ſapd Statute, ſhall not 
be extinct by his line, no moze than u 3 in 

other 
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other tale. S. I will be aduiſed vpon thy oxi⸗ 
nion in this inatter,but pet one thing would JY 
moue further vpon this Statute, and that is 
this: Soine ſap, that by this ſtatute all other 
recoueries that haue bin had ouer beſide theſe 
recoueries of Jointur es be affirmed :foz they 
Cap, that ſith the Parliament at the making of 
this ſtatute, knew well that many other rex 
— were then vſed and had, to defeate 
Toyles, that it was like that they would ſo 
continue , which neuertheleſſe the Parlia⸗ 
ment did not p20htbit foꝛ the time to come, as 
it did the laid Recouertes of Jointures : — 
it us therefozeto ſuppole , that they 
that they ould ſtand with Law and con 
ence: but becauſe Jointures were made rather 
foz the fauing of the inheritance of the huſband 
thanto deftrop the inheritance, thep ſap that 
the Parlament ht and adiudged the altz 
enations and recoueries of ſuch Jointures to 
be againſt the law # conſcience, and not the Bs 
lienations of other lands entailed : foz if they 
had, they lay that the Parliament would haue 
auoided recoueries of tailed lands gener allp, 
as well as it did of Recoueries of Jointures. 
Do. As tothat opinion I will aunſwere thee 
thus fo: this time, that though that the ma; 
Kers of the ſaid eſtatute onelp put awap recos 
ueries of Jointures,and not other recoucries, 
that pet it cannot be taken therefoze that their 
intent was that the other Recoueries ſhould 
ſtand god and perlect : ſoz they ſpake the only 
of Jointures, bec auſe there was no complaint 
made in the Parkiament at that time , — 
aga 


leemeth that they intended nothing con⸗ 
other recoueries , but that they ſhonld 
ſame effect as they were befozs, and 
erwile. Ind that Will appeare moze 
—— : though the makers of the ſayd 

e intended to put away # adnull ſuch res 
coueries as ſhould bee made of iointur es after 
a certaine day limited in the Dtatute , that pet 
they intended not to auoid ne affirme ſuch re⸗ 
coueries of Jointures as were paſſed befoze 
that time: and if they intended not to auoid ne 
affirme the reconeries had of tointures befoze 
that time, then how can it bee taken,that they 
intended to put awap, 0z affirme other recones 


tecoueries paſſed of iointures befoze that 
times Ind ſo, as it ſameth, they intended ta 
ſpare the multitude of them that were paſſed 
of both, and not tocomfozt an to take them af= 
ter that time, Stu. Jam content thy opinion 
and foz this time, and I will aſke thee ano: 
ther queſtion. 


« The ſixt queſtion of the Student concer- 
ning tailed lands, 


Cap. 32. 


F tenant in taile be diſſeiſed, @ die, 4 an aun 
ceſtoz collaterall to the heire in tatle releaſe G 
a wartantp, and dye, * the warrantie diſcen⸗ 
deth dpon ths heir inthe (xs 3 whether is he 
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therbp barred in cõſcience, as he is in thelawe 
D. Becauſe pour pzincipall intent at this ti art 
is to lpeake of recouerie s, # not of warranties, 
E allo becauſe it hath bin of long time taken foz 
a pzincipall Maxime of the law, it ſhould bes 
a barre to the heites aſwell that ciaume by a fee 
ſimple, as by (tate taile, and foz that alſo that it 
was not put away by the ſaid Statute of W. 2. 
which oꝛdained the taile, J Will not at this 
time make the an aunſwere therein, but will 
take a reſptte tobe aduiſed. Stu. Then J pzap 
ther pct 02 we de part, ſhaw me What wasthe 
molt pꝛinc ipali cauſe that moned thee to moue 
this queſtiõ of recoueies had of tatlcd Lands, 
D. This moued me thercta: Þ haue percetned 
many times that there bee many dtuers optnt=- 
ons of theſe Recoucties, whether they ſtand 
with conſcit᷑ce oꝛ not, ⁊ that it ts to doubt that 
man perſons run into offence of Conſcienc e 
thercby. And ther etoze I thonght to feele thy 
mind in them, Whether I cou percetue that it 
were cleere, that they ſcrued to bꝛeake the taile 
in law and conſcience, oꝛ that it were cleertp a. 
gainſt conſcience ſo ti bꝛeał the tar'e, oz that it 
were a matter in dondt:a if ut appeared a mat⸗ 
ter in doubt. oꝛ that it appeared that the mat⸗ 
ter were vſed cleerlp againſt couſcience, then I 
thought to doe ſomewhat to make the matter 
appeare as it is, to the intent that thep that 
haue the rule ⁊ charge oucr the pcop'e aſwell 
the ſpirituall men as tempoʒail men,ſhould the 
rather endcuour thein to ſee it refozmed fox the 
commonwealth of the people, aſwell in bodie 


85 in ſoule. Hog when any things bed toths 
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difpleaſaure of God, it hnrteth not onely the bo⸗ 
dy, but alſo the ſouls. And tepozal rulers haue 
not onelp cure of the bodies, but alſoof the 
ſoules,s ſhall anſwere foz them {f thep periſh in 
their default. Ind becauſe it ſeemeth byþ moze 
apparant reaſon that the tailes be not bzoken, 
ne ſally auoided by the laid tecoueries, a that 

pet ncuertheleſſe the great multitude of them 

that bee paſſed ig right much to bee pondered 2 
Theretoze it were verie god to pꝛohibite them 

foz time to come, to put away ſuch ambigui⸗ 
ties and doubts as ariſe ne w by occaſionot᷑ the 
laid recoueries, and ſo they be put as ſnares to 
deceive the people, and ſo will they bee as long 

as they be ſuſtered to cõtinue. And me thinketh 

verily that it were therefsze right expedient , 
that tayled lands ſhould from hancefo:th ei⸗ 

ther de made ſo ſtrong in the law, that the taile 

ſhould not bee bzoken by tecouerie, fine with 

pꝛoclamation, collaterall warranty, noz others 

wile : oz elſe that all taples ſhould be made fee 

ſimple, ſo that cucrie man that lift to ſell his 

land, may ſell it by his bare feoſfement, a with⸗ 

out any ſcruple oz grudge of conſcience: # then 

there ſhould not be lo great expt᷑ces in the law. 

noz ſo great variance among the people, ne pet 

ſo great offence of conſcience as there is now 

in man perlons. 5. Uerilp wee thinketh that 

thy opinion is right god, #8 charitable in this 

behalte: and that the rulers bee bound in con⸗ 

ſcience to luke vpon it, to ſce it reſoʒ med and 

bꝛought into god 02der- Ind verily by that 

thou haſt (aid therin, thou haſt bought me into 

pemembzance , that there be diners like ſnaren 

cons 
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concerning margin ſuffered 
— people, — doubt that 
— — —— god. Zs it is 
—— ſpirituall men ha ue ſpoken ſo 
much of, that p2ieſts ſhould not be put to aun 
ſ were befoze lay men, ſpecially of felonies and 
murders:⁊ of the ſtatut of 45. 
it is (atd, that a Pzohibition ſhall by 
man is ſued in the ſpirituall Coart foz ttthe of 
wand, is aboue the age of xx. yeres, by Þ name 
of Silua Cedua as it hath done befoze $; and 
haue in open ſermos, a in diners other opt cõ⸗ 
munications # counſeis cauſed it to bee openlp 
notificd a known, that ſhould be all accurs 
ſed that put pzieſts to an{were , oz that mam⸗ 
tain þ ſaid cſtatute, 02 any other hketo it. And 
alter when they haue right wel perceiued, that 
notwithſtanding all p they haue done therein, 
it hath bin vſed in the ſame points though all 
the tealme, in like maner as it was befoze ; the 
they haue ſat ſtil a let Þ matter paſſe,# ſo when 
the haue bought manp perlons in great di * 
ger, but moſt ſpecially them that haue giuen 
credence to their ſaping, e pet by reaſon of þ old 
cuſtome haue done as they did befoze,the there 
they lelſt them: but verilpitts to feare that 
there is to themſeiues right great offfce theres 
vp, that is to lap, to fee ſo many in ſo great dans 
ger as they lay they bee, and to doe no moze to 
bzing them out of it, than they haue donc foz 
it:ił it bee true as they ſap, thep ought to ſlicke 
to it with effect mall charitie, till it were retoz- 
med: and if it be not as they ſap, then they haue 
cauſcd many tooffend that haue Puencredfce 
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to them, and pet contrarte to thetr owne cunſci · 
ence do as they did befoze, # that percaſe ſhould 
not haue offended if ſuch ſapings had not bern. 
And lo it ſemeth that they haue in theſe mat⸗ 
ters done either to much, oꝛ tw little. 

And J beſeech Almightte God, that ſoure 
god man may ſo call vpon all theſe matters, 
that wee haue now communed of, ſo that they 
that bee in authozitic map ſomewhat ponder 
them, and to oꝛder them in ſuch manner that ofs 
fence of conſcience grow not fo lightly thereby 
hereatter, as it hath done in times paſt. Ind 
verily he that on the Croſſe knewe the pꝛice of 
mans ſoule, will hereafter anke a right ſtrait 
accompt of rulcrs foz eucrie ſoule that is vnder 
_ „and that ſhall periſh thzough their des 
ault. 

Thus haue I che wed vnto ther in this lit⸗ 
tle Dialogue, how the Law of England is 
grounded vyon the Law of reaſon, the law of 
God, the genzrall Cuſtomes of the Reaime, # 
vpon ccrtaine pꝛinciples that be called Maxi⸗ 
mes, vpon the particuler Cuſtomes vſed in di⸗ 
ucrs Cities and countrics, and vpon ſtatutes 
which haue beene in; de in diuers Parliamfts 
by our Soucratgne Lozd the King and his 
pꝛogenitoꝛs, and bp the Lozds Dpirituall and 
Tempo:all , and alt the Commons of the 
Kealme. And J have alſo ſhewed thee in the 
9. Chapter of this Boke, vnder what manner 
the laid generall Cuſtomes and Maxunes of 
the law map be pꝛoued # affirmed it they were 
denied, a diuers other things bee contapned in 
this pzeſent Dialogue, * Will appeare — 

e 
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The Prologue: 52 


ere endeth the firſt Dialogue in En- 
iſh, with new additions, betwixt a 
rof Diuinitie, and a Student in 
the Lawes of England, And hereafter 


followerh the ſecond. 

In the beginning of which Dialogue the 
Doctor aunſwereth to certaine queſtions, which 
the Student made to the DoRor before the ma- 
king of his Dialogue , concerning the Lawes of 
England and conſcience, as appeareth in a Dia- 
logne made berweene- them in Latinethe 24. 
ch. And he aunſwereth alſo to divers other que- 
ſtions, that the Student maketh to him in this 
Dialogue, of the Law of England and conſciẽce. 
And in diuers other Chapters of this preſent 
Dialogue is rouched ſhortly , how the Lawes of 
England are to bee obſerued and kept in this 
Realme, as to temporall chings, aſwell in Law as 
in conſcience, betore any Lawes. Andin 
ſome of the Chapters thereof, is alſo touched 
that ſpiritual] Iudges in divers caſes bee bound 
to giue their ludgemẽts according to the Ki 
Law. And inthe later end of the booke the Do- 
Qor moueth diuers caſes concerniug rhe Lawes 
of England wherein he doubteth how they may 

ſtand with conſcience, whereunto the Stu» 
dent maketh aunſwere in ſuch ma- 
ner as to the Reader will 


appcaicy 
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N the latter end of out firſt Dialogue in 
Latin, I put diuers caſes grounded vpon 
the Lawes of England, wherein J doub= 
ted, and pet doe, What is to bee holden therein 
in conicience. But fozalmuch as the time was 
then farre paſt, I ſhewed thee that J would 
not deſire thee to make aunſwere to them 
fo:thwith at that time, but at ſome better lea- 
fare , whercunto thou ſaiſt thou wouldeſt not 
onely ſhew thine opinion in theſe caſes;but al⸗ 
ſo in ſuch other caſes as I would put: wheres 
foze I pꝛay the now (fozaſmuch as mee thin⸗ 
keth thou haſt god leaſure) that thou wtlt ſhew 
me thine opinion therein. Do. I will with gab 
will accompliſh thy deſire : but I would that 
When J am in doubt what ß law of this realm 
is in ſuch caſes as thou ſhait put, that thou 
wilt che w me what g law is therin: foz though 
I haue by occaſiõ of our firſt Dialogue tn Las 
tine learned manp things of the laweg of this 
realm which J knew not befoze, pet neuerthe- 
leſſe there bee many mo things that J am pet 
ignoꝛãt in, ond that paraduenture in theſe ſelle 
caſes that thou haſt put e intẽ deſt Hereafter to 
put: # as J ſaid in the firſt Dialogue in Latin 
the zo Eha, to ſearch conſcience vpon any caſe 
of the law it is in vaine, but where the law in 
the ſame caſe is perfectly knowne, Stu J will 
with gwd will doe as thou ſaieſt,# J intend to 
put diuers of the ſame queſitons, that be in the 
laſt Cha.of the ſaid Dialogue in Latin, e ſome⸗ 
time J intend to alter ſome of them, and adde 
ſome new queſt ions to them, as J (hal be moſt 
in 


The Introduction. 59 


«Mn doubt of. D. I pzap thee do as then ſaiſt, and 
A ſhall with god Will either make anſwer to 

| them fozthwith as well as I can,oz ſhall take 
longer reipit to be aduiſed, oꝛ elle par auen⸗ 
ture agree to thine opinion therein, as I ſhall 
fee But firſt I would gladly know the 
the Engitdtongne,@ ner inthe Latin torgne: 
n e not t e, 
as the rtkeaſes p thoudefireſt to — 
opinion in, be, 02 in French as the ſubſtance of 

|  thelawtis.5.Thecauſeis this. It is right ne⸗ 
ceſſarie to all men in this realme, both ſpiritu⸗ 

| al # tempoꝛal foz the god o2dering of their cõ⸗ 
* ſcience, to know many things of the Law of 
England þ they be i in. Ind though 
| ; it had bin moze pleaſant to tht that be learned 
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in the Latin tongue, tohane had it in latin ras 
| ther than tn Engliſh: pet neuertheleſſe fozaſz 

mach as many can read Englich þ vnderſtand 
no Latin, ⁊ ſome þ canot read Engliſh,by hea⸗ 
ring it read may learne diners things by it, 
that they ſhould not haue learned if it were in 
Latin: Therfoze foz the p2ofit of the multitude 


that be learned in the law, and they haue 
ne ed of it, fozaſmuch as they know the 
law in the ſame caſes without it, # can better 
declare what conſcience will thereupon , than 
they that know not the law nothing at all. To 
them therefoze that be not learned in the Law 
of the realm this treatiſe is ſpecialip made: foz 
thou knowelt well by as — 9 
— J 
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taken to ſome knowledge of the Lato of the 
realme, that is to them moſt expedient. D. It 
is true that thou ſaieſt,and therefoze I pzap 
ther now pꝛocerd to thy queſtions. 


The firſt queſtion of the Student · 
Cap.n, 


1 F tenant in taile after poſſibility of iſſue ex⸗ 
tint, do waſt, whether doth he thereby ollẽ d 
in conſcience though he be not puniſhable of 
Walt by the law; D. Is the law cleare that he 
is not punichadle foz the walt: S. Pe verelp, 
D. And what ts the law of tenants foz terme 
of lite, oꝛ foz terme of ycares if they do waſt :S. 
They be puniſhable of walk, bp the ſtatutes, 
and (hall perl» treble damoges:but at the com⸗ 
mon law befoze the ſtatute thep were not pu⸗ 
niſhable. D. But whether thinkeſt thou that 
befoze the ſtatute thep might haue done walt 
withconlcience,becauſe they wert not 2 
ble by the Law. St. J thinke not, ſoz as 
take it, the doing of waſt of ſuch particuler tes 
nant foz terme of life,foz terme of ptares, oꝛ of 
tenants in Dower, o2 by the cugteſie, ts pꝛo⸗ 
Hibited by the Law of reaſon, foz it ſeemeth of 
teaſon that when ſuch Leaſes be made,oz that 
lach titles in Dower, oz by the curteũie be giz 
nen by the Law, that there is onelp giuen vn⸗ 
to them the annuell pꝛoſits of the land, and not 
the houſes and trees, and the granell to digge 
and carrie away, whereby the whole pzofit of 
them in the renerfion ſhould bee taken =_ 
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euer. And therckoze at the common law foz 


againſt them, as there was — the other. 
Ind I thinke the cauſe was, fozalmuch as it 
was tadged a folly in the leſſo; that made ſach 
leaſe foz terme of life, oz foz terme of peres 
that at time of the 12alt he did not p7ahidis 
ſhould not doe Walt , 1 — 
not pꝛouide no remedie fox himleife, the Law 
would) none But pet I think not that 
the intent of p law was, that they might laws 
fullp and with god conſcience doe wall, but a» 
gainſt Tenants in dower, and by the curteſie 
— — ſoz they had their ths 
tie by the Law. 

Ind verily me thinketh that this tenant in 
taile as to doing of waſt ſhould be like to a te⸗ 
nenefoterme offi: foz he ſhalt haue the land 

onger than foz term of his life, no moze thi 
— —— 
this tenant is as great hurt to him in 
uerſion oz the cemainder, as is the * a 
tenant foz terme of life, and if he alien, the 
donoꝛ ſhall enter foz the fozfeiture, as he ſhall 
bpon ß altenation of a tenant foz terme of life, 
and if he make default in a Præcipe quod red- 
dat, the Donoz ſhall be receiued as he ſhall be 
* 
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end therefoze met thinketh he ſhall alſo bee pu⸗ 
niſhable of waſt,as tenant foz term of life ſhall. 
St. If he allen, the donoz ſhal enter as thou ia iſt 
becauſe the alienation is to his diſhcritance, # 
therfoze it ts a fozfetture of his eſtate : and that 
ts by an auntient Marime of the law that gt- 
ueth that fozfeiture in the ſcife caſe, and it he 
make defauſt in a Przcipe q' reddat. he in the 
reuerſis,as thou ſaiſt, ſhaibe recetued, but that 
ts by the ſtatute of Weſt. a. foz at the Common 
law there was no ſuch reſceit: # as foz the ſtas 
tute that giueth the action of Waſt againſt a 
tenant foz terme of lile, and foz tertae of peres, 
it is a ſtatute penall, and ſhal not be taken by ce» 
quity: and fo there is no remedy gtuen againſt 

him, neither by common law noz by ſtatute, as 

there is againſt tenant foz terme of life, a ther⸗ 

ſoʒe he is vnpumſhable of waſt by the law. D. 

Ind though he be vnpuniſhable of waſt by the 

law, yet neuertheleſle mer thinketh he may not 

bp conſcience doe that, th it ſhan be hurt lull to 

the inheritance after his time ſuh he hath the 
Land but foz terme his life, no moze than a 
tenant foz terme of life may, foz then he ſhou!d 
doe as he would not be done vnto. Foz thou as 
graſt thy ſeife, that though a tenant toz terme 

of ife was not puniſhable of c aſt beſoze the 

Statute, that yet the Law iudged not that he 

might right fully and with god confcience doe 

walt. Ind therefoze at this dap if a ſeoffement 

be made to the vſe of a man fo2 terme of life , 

though there lye no actiũ againſt him foz waſt, 

pet he offendeth in conſcience if he doe waſt, as 
Tenant ſoz terme ol life did aſoze the — 

tute 


Iii 
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tnte, when no remedie lay againſt him by the 
law. St. That is true, but there is great diners 
ſitts between this tenant and a tenant foz tern 
of life : foz this tenant hath authozitte bp 
the donour to doe w aſt, and fo hath not the te⸗ 
nant foz tetme of life, as it is ſapd befoze : fox 
the eſtate of a tenant in taile after poſſibilitic 
ol iſſue extinet is in this maner, when lands be 
giuen to a man and to his wile, ⁊ to the heires 
of their two bodies begotten, and after the one 
of them dieth without heires of their bodies 
begotten, then he oz ſhe that ouerliueth, is cab 
led tenant in taile aſter poſſibilitie of iſſue ex⸗ 
tintt, becauſe there can neuet bp no poſſibilitic 
— — that map inherite by fozce of the 
gift. Ind thus it appeareth that the done s at 
the time of the gift, receined ol the donoz eſtate 
of tnheritance, which by poſſibility might haue 
continued foz euer, whereby they had power ta 
cut downe trees, and to doe all wg oe is 
waſt, as tenant in fee ſimple might. Ind that 
anthozitie was as ſtrong in the law, as if the 
le ſſeur that maketh a le aſe foz terme of life, ſap 
by erpꝛeſſe woꝛds in the leaſe,that the Leſſee 
ſhall not be puniſhable of waſt. Ind therefoze 
if the Donour in this caſe had graunted to the 
Done that thep ſhauld not be puniſhable of 
walt, that grant had been void, becauſe it wag 
included in the gift befoze,as it ſhould be vpon 
a gift in fee ſimple : and ſo fozaſmuch as by the 
firſt gift, and by the Liuerie of ſeiſin made vps 
on the ſame, the Doners had authozitie by the 
donout to do Walt ; therefoze though that one 
of thoſe Doneg be now — 
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that it is certaine, that attet the deathofthe os 
ther, the land ſhall reuert to the donoz : pet the 
authoxity that t hey had by the Donour to doe 
waft, continueth as long as the gift, and the 
luzerp of ſeiſin made vpon the ſame cotinueth. 
Ind J take this to be the reaſon why her ſhail 
not haus in aid as tenant fog terme of life ſhall, 
that is to ſap , foz that he cannot aſke heipe of 
that Marime , whereby it is 0zdatned, that a 
tenant foz terme of life ſhall haue in apd : foz he 

cannot lav, but that he toke a greater eſtate 

$1taerp of ſeiſin that was made to him, wht 
pet continueth, than foz terme of life : and lo I 
thinke him not bound to make any reſtifation 
to him in the rcuerſion in this caſe, foz the 
Waſt. Do. Js thy mind onlp to e that this 
tenant is not bound to make to him 
inthe reuerſis foꝛ the waſt :! oz that thou thin⸗ 
keft that he may with clerre conſcience dot all 
maner of walt: S. I intend to pꝛoue no moze 
but that he is not bound to reſtitntion to hun 
in the reuerſion. D. Then J will right well az 
gree to thine opinion foz the reaſon that thou 
baſt made: but if thy inind had bin to haue pꝛo⸗ 
ned that he might with clerre conſcience haue 
done all maner of waſt, I would haue thought 
the cot ra rie thereto, 4 that the tenãt in fee im» 
ple may not do al maner of w iſt and deſtruct i⸗ 
on with conſcience, as to pull downe houſes # 
make paſtures of cities and townes, oz to doe 
ſuch other acts which be againſt the common 
Wealth, Ind therfoze ſome will ſap, that tenant 
in fee ſample map not with conſcience deſtrop 
his wads a coale pits whereby a whole ou 
rep 
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trey fo2 their mony haue had fuel, s vet though 
he do ſo, he is not bound by conſcience to make 
reſtuutiõ to no perſon in certain, But now J 
pꝛaythee ere thou pꝛoced to the ſecond cale, 
that thou wilt ſomewhat ſhew me what thou 
meaneſt when thou ſaieſt, at the common law 
it was thus oz thus: I vnderftand not fully 
What thou meaneſt bp that terme, at the com⸗ 
mon Law. s. I ſhall with god will ſhew ther 
What I meane thereby. 


What is meant by this terme when it is ſayd, 
chus it was at the Common Law. 


Cap. 2, 


Hecommonlaw is taken thee maner of 

waies. Firſt it is taken as 5̊ law of this 

realm of England diſleuered fro al other 
Lawes, Ind vnder this manner taken, it is 
oftentimes argued inthe lawes of England, 
what matters ought of right to be determined 
by the common Law, and what by the Admi? 
rals court, oz by the Opirituall Court: Ind 
alſo if an Obligation beare date out of the 
realine, as in Spaine, Fraunce,oz ſuch other, 
it is ſaid in the Law e trueth it is, that thep 
be not pleadable at the comon law. Decondlp 
the common law is taken as the kings courts 
of his Bench,oz ofthe Common Place, and it 
is ſo taken when a ple is remoued out of ans 
cient demeſne foz that the land is franke fee a 
pleadable at the comon Law, that ts to ſap, in 
the Kings court, and not in Ancient * 2 — 


The 3. Chapter. 


Ind vnder this maner taken, it is oftentimes 
pieaded alſo in baſe Coarts, as in courts Ba⸗ 
rons,the countp, and the court of Pipouders, 
and ſuch other, this matter oz that ec. ought 
not to be determined in that Court, dut at the 
Common Law, that is to ſap, in the Kings 
Courts ac. Thirdly, by the Common law is 
vnderſtod ſuch things as wert law befoze a» 
ny ſtat. made in that point that is in queſtion, 
lo that that point was holden foz Law by the 
generall oz particuler cuſtomes and Maxims 
of the Realme,oz by the law of reaſon and the 
law of god, no other law added to them by ſta⸗ 
tat,noz other wiſe, as is the cafe befozc tehear⸗ 
ſed in the firſt chapter, where it is ſaid: that at 
the Common Law tenant by the curteſie and 
tenã t in Dower were puniſhable of waſt,that 
ts toſap, that befoze any ſtatute of waſt made, 
they were puniſhable of waſt by the grounds 
E Marimes of the law, vſed befoze the ſtatute 
made in that point. But Tenant foz terme of 
Ale, ne foz terme of peres, wert not puniſhable 
by the ſaid grounds and Maximes, till by the 
Statute remedy was giuen againſt them, and 
therefoze it is ſaid, that at the Tommon Law 
they were not puniſhable cf waſt. Do, J pzap 
ther now pzocxd vnto the ſecond queſtion. 


q The ſecond queſtion of the Student. 
Cap. 3. 


Ian 
of the ſuit, whether may the king take —— 


gods, # retaine them in conſcience as he ma 
the law. D. what ts the reaſon why they bet 
fozfeited by the law in that caſey Stu. & he ves 
rte reaſon , foz that it is an old cu*ome and an 
old Marime in the law, that hee that is Out⸗ 
la wed ſhall fozfeit his gods to the Ring, and 
the cauſe why that Maxime began, was this: 
when a man had done a treſpaſſe to another, oꝝ 
another offence wherefoze pꝛoceſſe of vtiagary 
lap, and hee that the offence was done to, had 
taken an action againſt him accozding tothe 
Law,if hee had abſented htmſelfe and no 
lands, there had beene no remedie againſt him: 
fox after the law of England no man ſhall bee 
condemned without aunſwcre, oz that her ap: 
peare and will not aunſwere , except it bee by 
reaſon of any Statute. Therefoze foz the pu; 
niſhment of ſuch offendozs as will not appear 
to make aunſwere and to bee tuſtified in the 
Kings Court, it hath beene vled without time 
of mind, that an attachment in that caſe ſhould 
bee directed againſt him retournable in the 
Kings Bench oz the Common place: ond if 
tt were returned therupon that he had nought 
wherebp hee might bee attached, that then 
ſhould goe fozth a Capias to take his perſon, 
and after an Alias Capias,# then a Pluries: and 
if it were returned vpon euerie of the ſaid Ca- 
pias that hee couldnot bee found and hee ap: 
peared not, then ſhould an Exigent be directed 
a him, which ſhould haue ſo long a dap 
retourne, that fine Counties might bee hol- 
den beloze the retourne thereof, and in enerte 
of the (aid ine Counties, ny © 
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gods to the king, and ler ſe diners other aduã⸗ 
tages in the Law that nerdeth not here to bee 
remembzed now. And fo becauſe hee was in 
this caſe called accozding to the Law and ap⸗ 
peared not, it ſeemeth that the King hath gend 
title tothe gods both in law and conicience. 

D. It hee had knowledge of the ſuit in very 
deed, it ſeemeth the King hath god title in con⸗ 
—— as thou ſaieſt. But if hee had no knows 

ge thereof , tt ſeemeth not ſo, foz the default 
— is adiudged in him (as appear eth by thine 
owne reaſon) is his contumacie and diſobedt« 
ence of the law, and if hee were ignozant of the 
ſunt, then can there bee aſſigned to him no diſo⸗ 
bedtence :foz a diſobedience implyeth a know- 
ledge of that he ſhould haue obeitd vnto. 
tu. It ſeemeth in this caſe that hee ſhould 
be compelled to take knowledge of the ſeit at 
his perill: foz ſith hee hath attempted to offend 
the Law, it ſeemcthreaſen that he ſhalbe coms 
pelled to take heed what the Law wl doe a= 
— him foz it, and not only that, but that he 
uld rather offer amends foz his Treſpaſle 
than to tarie till he were ſued foz it. 

And ſo it (meth the 1gnozance of the ſuite 
is ot his owne deſault, ſpectally ſith in the law 
is ſet ſuch ozdcr that cue ry man map know if 
he will, what ſaite is taken againſt him, and 
map ſet the Recoꝛds thereof when hee will: 
and lo it ſeemcth that 2 Us 

t 
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— — 823 him no know: 
ledge therein. ouer would ſomes 
What mone further in this matter thus. That 
though that action were vntrue, and the defen= 
dant not guailtie, that yet the gods be fozfeited 
— — ,foz his not apparance,in law. and 
alſo in e, and that foz this cauſe: the 
king as Souersigne and head of the Law, is 
bounden of Juſtice, to graunt ſuch wzits,and 
fach pꝛoceſſes as be appointed —— — to e⸗ 
uery perſon that will complaine,be his ſurmiſe 
true 02 falſe, and thereupon the King (of Ju⸗ 
Fice)oweth alweil to make Pzocelle, to bʒing 
the defendant to an were, when he ts not guil- 
tie, as when he is guiltie: and then when there 
is a Maxime in the Law, that if a man be outs 
lawed in ſuch maner as befoze ge 
hee ſhall fogfert all his god to the King, and 
makethno exception whether the Iction bee 
true oʒ vntrue, It ſ& meth that the ſaid as 
xime inoze regardeth the general miniſtration 
of tuſtice, than the particuler right of the pars 
tie : and therefoze the pzopertie by the Outla⸗ 
, and by the ſaid Maxime o2datned foz mini. 
ſtration of nuſtice, is altered and is giut to the 
king, as betoze appcareth, and that both in law 
and in conſcience , aſwell as if the action were 
true. And then the partie that is ſo ontlawed 
is dzinE to ſue foꝛ his remedy, againſt him that 
bath lo cauſed him to be outlawed vpon an vn⸗ 


true action. 
__ If he haue not ſafficient to make recoms 
pence, oz die befoze recoucrie can be had, what 
remedie is had then: — 
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and foz a further declaratiõ in this caſe and in 
fach other like caſes, where the pzopertie of 
gods map be altered without conſent of þ ow* 
ner, it is to conlider that the pzopertie of gods 
is not giuen to the owners directlp by the1 
ofrc noz by the law of God, but by $1 
of man, and is ſuſtered by the Law of reaſon # 
by the law of God ſo to bee. Foz at the begm⸗ 
ning all gods were in common, but after they 
Were bzought by the law of man into a certain 
pꝛopertie, ſo that euerie man might know his 
owne:and then when ſuch pzopertie is giut by 
the law of man, the ſame law map aſligne fuch 
conditions vpon the pzopertie as it liltcth , ſo 
they be not againlt the law of God, ne the law 
of reaſon, and may lawfullp take awap that it 
giueth, and appoint how lang the pꝛopertie 
ſhall conttnue. Ind one condu ton that gocth 
with cuerie pꝛopertee in this Realme 1s,if hee 
that hach the pꝛopertie be outlawcd accozding 
to ſuch pꝛoceſſe as is oʒdamed by the law, that 
he ſhal ſozfeit the pꝛopettie vnto the king. And 
diuers other caſes there be allo , whereby pꝛo⸗ 
pertie in gods ſhall bee altered in the law, ano 
the right in Lands alſo without aCent of the 
owner, whereof J ſhall ſhoztly touch ſome 
without ſaping any authozitie therein, foz the 
moze ſhoztneſle. Fitſt by a ſale in open market 
the pꝛopertie is altered, Jiſo gods ſtollen and 
ſeiſed koꝛ the king, 02 d, be fozfeit, vnleſſe 
appeale oz inditement bee lued Zlſo ſtraies, it 
they bee pzoclaimed, and bee not after c launed 
by the owner within the peare,be fozfeit,s allo 
a Deodand is fozfeit to whom ſoeuer the pꝛo⸗ 
per⸗ 
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with a Nonciaime at 
—— Sade tfcfatme were 
not made within a pere, as it is now by ſtatut 
tf the clatme de not made within . peares. Ind 
all theſe fozfeitures were oꝛdained by the tat 
vpon certaine conſiderations which omtt at 
this time, but certaine it is that nont of N — 
Were made 1 n 
this of Utiagary was. Foz it no eſ⸗ 
pecial puniſhment haue bin oꝛdemed ſoz 
offendozs that would abſent themſetnes g not 
appexre when they were ſurd in the Kings 
courts, many ſuits in the Kings courts ſhould 
haue bin of ſmall cffect. Ind ſith this Maxime 
was oꝛdeined foz the execution of Juſtice,s as 
much done therein by the common law, as po⸗ 
licte of man could reaſonably demie, to make 


the party haue knowledge of the ſuit, and now 


bee returned fine times called , whe 
het was neuer called (as e 
the laſt Chapter of the laid INA 


home gov remedic by 1 pron RK tor 
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ctallp it he that made the retunne be not ſulfict= 
ent to make recompence,oz dy befoze recouerp 
can be had, Do. Now lith I haue heard thine 
opinion in this caſe, whereby it that 
many things mult be ſerne, 02 a full and a plain 
declaration can bs made in this behalle, and ſe⸗ 
ing alſo that the plaine aunſwere to this caſe, 
(hail gine a great light to diuers other caſes 
that map come hy ſuch fozfeiture : I pꝛay thee 
gtue me a farther reſpite, ere that I ſhew thee 
my full opinion therein, and hereafter'J ſhall 
right gladlp doe it. And theretoꝛe I pꝛaythet 
Nzoceed now to ſome other caſe. 


ꝗ The third queſtion of the Student. 


Cap. 4. 
| [eng do waſt in lande that another 


holdeth foz terme of life without aſſẽ̃t of the 

tenant foz terme of lite, whether may he in 
xeuexſiõ recouer treble damages, ond the place 
waſted againſt the tenant foz terme of life ac⸗ 
cozding to the ſtatute, in conlcient e, as hee map 
by the law, ik the ſtraunger be not ſufficient to 
make recompence fo: the waſt done! D. Is the 
law cletre in this caſe, that he in the renerſion 
chall recouet againſt the tenaunt foz terme of 
life, though that he aſſented not to the doing of 
Walt: St. Pea vertly,and pet if the tenaunt foz 
terie of life had becne bounden in an O 
tion in a certaine ſum of money that he ſhould 
doe no waſt, hee ſhould not fozfeit his bond by 
Waſt of a ſtraunget, and the diuerſute tg us 
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E wh ray beene vled as an antient Maxime in 
law, that tenant by the curteſie i tenant in 
do wer ſhould take the Land with this charge, 
that is to ſay, that they ſhonid doe no waſt thẽ⸗ 
ſelues, noꝛ ſuffer none to be done: and when an 
action of waſt was giuen after againſt a tent 
foz terme of life,then was he taken to be in the 
ſame caſe as to the point of waſt, as tenant by 
the Gurteſie, E tenant in Dower was, that ts 
to ſap, that hee ſhould doe no w2taſt, no ſuffer 
none to be done (foz there is another Marime 
in the Law of Englãd, that al caſes itke vnto 
other caſes ſhall be tudged after þ ſame law ag 
other caſes be) & ſith no reaſon of diuerſity can 
be aſſigned whp the tenant foz terme oflife af« 
ter an action of waſt was giuen againſt him, 
ſhould haue anp moze fauour in the law tha the 
tenant by the Curtcſie, 0z tenaunt in Dower 
ſhould: therſoze he is put vnder the lame Mas 
xime as thep be, that is to ſap, that he ſhal do no 
walt,ne ſuffer none to bee done: # fs it ſcemeth 
that the law in this caſe doth not conſider the 
abilitte of the per ĩon that doth the Walt, whes 
ther he be able to make recompẽce foz the walt 
02 not, but the aſſent of the ſard tenanfÞs wheres 
by they h2ne wilfully taken bpũ the the charge 
to ſec that no welt ſhal be done. D. I haue heard 
that if hoſes of theſe tenaunts bee deſtroped 
with lodaine tempeſt, oz With ſtrange enemies 
they ſhall not be charged with walt S. Truth 
it is. Do. Ind I thinke the, reaſon is becauſe 
they can haue no recouerp ouer, St. J take not 
that foz the reaſon , but that it is an old reaſo⸗ 
gable Maxime in the as that thep uy 
ij 
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be diſcharged in thele caſes, fome wil / 
ſay, that in theſe caſes the lam of Reaſon doth 
di ge them: « there tage they (ap, þ if a ſta⸗ 
tute were made, that they ſhould bee charged in 
theſe caſes of wall, that þ ſtatute were againſt 
reaſon, s not to be obſerued: but pet neue rthe⸗ 
leſſe I take it not ſo , foz they might refuſe to 
take eſtate il would, & if wil take 
the eſtate after the law made, it ſeermeth teaſo⸗ 
nable that they take it with the charge a with 
the condition that is appointed thereto by the 
Law, though hurt might follow to them afters 
watd thereby: foz it is oftentimes ſerne in the 
law, that the law doth ſuffer him to hane hurt 
without help of the law, that Will wilfully run 
into it of his own act not cũõpelled therto,s ad⸗ 
iudgeth it his folip ſo to tun into it, foz which 
follp he ſhal alſo be many times without reme 
dy in colcience. As tf a man take land foz term 
of life , and bindeth htmlſeife by obligation that 
he ſhal leane Þ land in as god cafe as he found 
it, i the houſes bee after ne downe with 
tempeſt oz deſtroped with ſtrange enemies, as 
in the caſe that thou haſt put befoze, he ſhall be 
bound to tepaire them, oꝛ cls he ſhal foꝛteit his 
—— tion in law s conſcience: becauſe it is 


th 
they be excepted from the other generall bond 
beſoze 


is tenant, ne that 
en by the law of reaſon, it ſmeth that he 
charged in this caſe dy his own act both 
whether the ſtranger 


by the curteſie,z tenants in do wer, were boũd 
by the cõmon law, that they ſhould do no waſt 
themſcines, and ouer that at their per ill to ſe 
that no walt ſhold be done by none other. Fox 
that law ſeemeth not reaſonable that bindeth a 
man to an impoſſibthty. And it is impoſſible to 
5 euent, that no walt ſhalbe done by ſtrã gers: 
— 
Tenants can haue no notice of , oz by great 
power that they be not able to reſiſt: and thera⸗ 
koze me thinketh they ought not to be charged 
in thoſe caſes foz the walt, without they map 
— and then percaſe the 
laid marime were ſufferable, i cis me thinketh 
it is a Yarime againft reaſon. S. Þs I haue 
ſaid beſoze no man ſhal be compelled to take the 
bond vpon him, bat he that wil take the land, a 
it he will take the land, it is reaſon he take the 
charge as the law hath appointed it: and then 
if anp hurt grow to him thereby, it ts thzough 
his owne act and his owne aſſent, foz he might 
haue refuſed the leaſe if he would. D.T 
a man may retuſe to take eſtate foz term of tife, 
oz foz terme of peres,and a woman may refuſe 
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ts take her Dower, yet tenant by the cutteſie 
cannot refuſe to take his eſtate,foz immediabes 
ip after the death of his wife,the poſleſſion a⸗ 

ſtil! in him by the act ot the law without 
entcÞ:#* then J put the caſe that after the death 
of his wile, he would weine the poſſeſſion, and 
after waſt were done by a ſtraunger, whether 
thinkeſt thou that hee ſhould aunſWwer to the 
walt: 5. I thinke he ſhould by the law. D. a nd 
how ſtandeth that with reaſon, ſer ing there is 
no default in him: S. It was his detault, and 
at his owne perill that he would marry an in⸗ 
heritrix , whereupon ſuch danger might fols 
low, D. I put caſe that he were within age at 
the marriage, oz that the land diſcended to his 
wile after he maried her. S. There thou moueſt 
a farther doubt than the firſt queſtion ts ; and 
though it were as thou ſapeſt, yet thou c anſt 
not ſop, but þ there is as great delault in him, 
as is in him in the reuerſion, # hat there is ag 
great reaſon whp he ſhould be charged with 
the waſt, as þ he in the reuerſien ſhould be 
diſherited and haue no maner remedy,ne pet no 
p2ofit of the land as the other hath: and though 
the ſatd maxime may be thought verie ſtrait to 
the ſayd tenants, pet it is foz to be fauoured 
as much as may be ceaſonably, becauſe it hel⸗ 
peth much the common wealth: toz it hurteth $ 
commonwealth greatly, when wwds and hou⸗ 
ſes be deſtroped : and if thep ſhould anſwer foz 
no waſt, dut foz waſt done by themſelues, there 
might be waſts done by ſtrãgers by comman⸗ 
dement, oꝛ aflent,in ſuch colourable manet, that 


they in the reuerſion ſhould neuer haue =_ 
of. 


— — 


—— 
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ſtand ime, now 

— — els oF” 


q The 4. queſtion of the Student. 


Cap. 5. 


Fhe that is the verie certified by the 
ozdinarie baſtard, a after bzing an action as 
hetre againſt another perſon : whether 
any man knowing the truth, be of counſel 
the tenant and plead the laid certificat aga 
thedemandant by conlcicnce o0znoteD. Is the 
Law in this caſe that all other againſt whom 
the demandant hath title (hall take aduantage 
of this certificat,aſwell as he at whoſe [uit hee 
is certified baſtard : S. ꝓe vetilp, a that foz two 
cauſes, whereof the one is this. There is an 
| old Maxime in the law, that a miſchiele ſhal bs 
| rather ſuffered thi an inconuemenc e:a then in 
; 


this caſe if another wꝛit ſhould afterward be 
ſent to another Biſhop in another action , to 
certifie whether he were baſtard oz not,parads 
uenture the Biſhop would certifie $ he were 
mulier, that is to ſay, lawfully begotten, a then 
he ſhould reconer as heire, a ſo he ſhould in one 
ſelfe court be taken as mulicr and baſtard : fox 
anotding of which contrarioſitie, the law will 
futter no moe wꝛits to go fozthin that caſe, a 
ſuffereth alſo all men to take aduantage of the 
certificate, rather than to ſuffer ſach a contra- 
diction in the court, which in ß law is called an 
incduentence, # the other caule is, decauſe this 

I iig certia 


The 5. Chapter. 
certificat pray gs 


triall that 
this is not 
laid in one 


whom the baſtardy is laid, ſhall not be conciu»> 

ded, becauſe he is pꝛiup to the triall, E may 

| haue no attamt that is — het 

| map haue attaint, and therefoze he ſhal be 

| c|uded # none other but he: n 
ſaid marime was 0zdeined to eſchue an incon- 

| uentence (as beſoze appearcth)it ſeemeth that 

| man learned, map with conſcience plead 

| the fad certificat fox auoyding thereof, a giue 

| — — therein to the party accozding vnto 

the Law, foz ciſe the ſatd inconuemence mult 

ne ds follow, But pet neuertheiclle I doe not 

meane thereby, þ the party may after when he 

bath barred the demaundant by the ſapd certi⸗ 

ficat,retain the land in conſcience by reaſon of 

the ſaid certificat:foz though there be no Law | 


— —— — EEG 


to copell him to reſtoze it, pet I think wel that 
he in conſcience is bound to reſtoze it, if her 
knew ß the demandant is the verie true heire, 
Whereof I haue put diuers caſes like in the 
tvij. Chapter of the firſt Dialogue in Latine, 
but mp int ent is þ a man learned in the Law 
in this caſe and other like, may with conſcit᷑ce 
giue his counlel accoꝛding to the law, in auop= 
— — ELLIS Gerd 
foz a reaſonabie cauſe be eſchewed. D. Though 
he that doth not know whether — 


— 


think that if he that pleadeth that certificate 

e in ike caſe, he would thinke that no man 
knowing the certificat to be vntrue , might 
With conlcience plead it againſt him, wherez 
foze no moze may hee piead it againſt none 02 
ther : The other cauſe is this, although the 
certificat be pleaded, pet is the tenant bounden 
in conſcience to make reſtitution thereof, as 
thoy haſt ſaid thy ſelle, and then in caſe that he 
Would not make reſtitution, then he that plea⸗ 
deth the ple, ,ſhould run thereby in like offence, 
foz he hath halpen to ſet the other man in ſuch 
a libertie that hz may choſe whether he wtil 
reſtaze the Land oꝛ not, and ſo he ſhould put 
himſetfe to icopardie of another mans conſct» 


eth that he is heire,not to plead it. Ind as fox 
the inconuentence that thou ſapeſt muſt net des 
follow, but the Certiſicat be pieaded: As to 
that it map bee aunſwered , that it map be 
pleaded bp ſoine other that knoweth not that 


he is verie heire, # il the caſe be fo far put that 
there is none other learned there but her, then 
me thunketh that he ſhall rather ſuffer the ſapd 


C The5.queſtion of the Student. 
Cap. 6, 

V 7 Hcther may a man with conſcifce be of 
counſel with the plaintife in an acti6 at 
the c6mon law, knowing g the delt dũt 

hathſufficient matter in conſcience wherby he 

map be diſcharged by a Subpena in the Chan 
cerie, which he cannot plead at the comon law, 
oz not? Do, ther put a caſe thereof in 

certain,foz elſe Þqueftion is very general. St. Y 

will put the ſame caſe that thou putteſt in our 

firſt Dialogue in Latin, the x. Chapter, that is 
to ſap: MN a man bound in an Obligation pay 
the money, and tak eth no acquitance, ſs that 
bythe common law he ſhal be compelled to pay 
the money again,foz ſuch conlideration, as aps 

peareth in the xv. Chap. of the ſaid Di e, 

where it is ſhewed euidently how the Law in 

þ caſe is made vp6 a god reaſsnable ground, 

much neceſſarie foz al thc people, Howbeit, that 

a man map ſometime thꝛough his owne defelt, 

take hurt thcrbp, wherin J pzap thee ſhew me 

thine opinion. D. This caſe ſa meth to be like 
to the caſc that thou halt next befoze this,#$ he 
that knoweth the paiment ts be made doth not 
as he would ve done to, if he gine counſel that 
an act ion ſhould be taken to haut it payed a⸗ 


gaine, 


«a 4< Ska & 
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gaine. 8 fwozne to giue counſel 
, ——ů —— 


to the Law, is vnderſtod the law of God, and 
the law of reaſon, aſwell as the law e cuſtoms 
of the Re alme, foz as thou haſt ſaid thy ſeiſe in 
our firſt di in latin. that the law of God, 


ngland,whertoze(as me thin⸗ 
— — no counſel( ſauing his oath) 
ne the law of God, noz the w of 
reaſon. Ind certaine it is that this article, that 
is to ſap,that a man ſhal do as he Wold be done 
to, is grounded vpon both the ſayd laws. And 
firſt that it ts grounded vpon the Law of rea⸗ 
ſon, it is euident of it ſelte. And in the 6.Chaps 
ter of Saint Luke, it is ſaid, Et prout vultis ve 
faciant vobis homines, & vos facite illis ſimili- 
ter, that is to ſap, All that other men ſhonld do 
to pou, do pou to them, ſo it is grounded vpon 
the Law of God, wheretoze it he ſhould giue 
counſeil againſt the defendant in that caſe, he 
ſhauid do againſt both the ſayd laws. S. Jfthe 
defendant had no other remedp but the comms 
law, J would agree wel it were as thou ſailf, 
but in this caſe he may haue god remedie by a 
Subpena,and this is the way that ſhall induce 
him directly to his Subpena, that is to ſay, 
when it appeareth that the platntife ſhall recos 
ner by Law. Doct. Though the DefMdant 
map be diſcharged by Subpena , pet the bzing- 
ing in of his n 


— Chapter. 


the defendant withholdeth 

fully, which he knoweth himſelte to be vntrue: 
Wherefoze he may not with conſcience in this 
t aſe be of counſell with the plaintife, knowing 
that the plaintife ia paid alrcadie,wherefoze if 
thou de: contented with this ankwer, I pray 
thee pzocerd to lome other queſtion. St. I will 
with god will. 


The 7. queſtion of the Student. 


Cap, 7. 


Man maketh a feoffem#t toþ bſe of him 

got his heires, # after the feoffs; putteth 

in his beaſts to manure the grofid, a the 
feoffex taketh the as damages feſant, @ putteth 
the in pound, the feottoz bztngeth an action of 
treſpas againlt him foz entring into his grofid 
ac. whether map any man knowing the ſapd 
vſe, be of counſell with the feoffee to auoyd the 
act ion? D. May he by the common law auoyd 
that ation, ſeung that the feffoz ought in con» 
Ccience to haue the p2ofits-'S. ves vertiy, foz as 
to the Common K—— 


in! 
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the feller, and tt the feoffee will bzeake his con⸗ 
Ccience , and take the pzofits , the feoffour hath 
no remedie by the common Lv. but is dztuen 
in that caſe to ſue foz his remedie by Subpena 
fox the pzofits, anp to cauſe him to refeoffe him 
againe, a that was ſometime the molt common 
caſe where the Subpena was , thatisto 
lap, befoze the Statute of BR. 3.dut ſith the ſta⸗ 
tute,the feoffoz map lawfully make a feffemet. 
But neuertheleſle foz the p2ofits receiued, the 
feoffoz hath pet no remedie but by Subp ena ag 
he defoze the — Ind ſo the ſup⸗ 

of his action of treſpas is vnt rue in cug- 
rp A — to the common law. 


X22 action be vntrue, as to 5̊ law 
— that it ought in conſcience to haue 

. Ä 
dammages foz his — and as it ſæ meth no 
man may with ence giue counſell, againſt 
that hee knoweth — would haue done. 
St. Though conſcience would hee ſhould haue 
the pzofits , yet conſcience will not that foz the 
attatning thereof the feoffour ſhould make an 
vntrue ſurmiſe. Therefoze agatnft the vntrue 
ſurmiſe euetie man map with conſcience giue 
his connſell , foz in that doing hee reſiſteth not 
the plaintife to haue the pzofits, but hee with⸗ 
ſtandeth htm that hee ſhould not maintatne on 
vntrue action foz the pzofits. Ind it ſufficeth 
not in the Law,ne pet in conſcience as mee lee - 
meth , That a man hath right to that hee ſueth 
tex, but that allo hee ſue by a inſt meanes, and 
that hee hath both god right, ond aiſo a go 
and a true connepance to come to his right ; I 


The 7. Chapter. 


ff a man haue right to lande, as heire to his f45 
ther, and he will bztng an action as hetre to his 
mother that neuer had right , euerte man may 
giue counſell againſt the act15 he know 
be haue right by another megnes,and ſo as me 
thinketh he map do tn dilatoꝛ ies, whereby the 
partic map take hurt if it were not pleaded , 
though he know the plaintile haue right: as tf 
the partie oz the towne be miſnamed , 02 if the 
deg ees in wits of Entre be miſtakt᷑, but if the 
partie ſhould take no hurt by admitting of a di⸗ 
latozy , there hee that knoweth that the plains 
tife hath right, may not plead that dilatozie 
with conſctence: As in a Formedon to plead in 
A batement of the zz1it ,\becaule hee hath not 
made hinrſelfe heire to him that was laſt ſeiſed, 
02 in a Wit of right foz that the demaundant 
had omitted one p tended right, ne ſuchother , 
ne he map not aſſent to the caſting of an eſſoin, 
no: pꝛotection fox him, it hee k tha: the de⸗ 
mundant hath right, ne he map not vouch foz 
him, except it be that he knoweth that p tenant 
hath a true cauſe of a voucher , s of lien, a that 
he doth it to bzing him ther eto, and in like wiſe 
he map not pꝛap in aid foz him, vnles he know 
the pꝛayee haue god cauſe of voucher e lien o⸗ 
uer,o2 that he know that the pzapee hath ſomes 
What to plead that the tenaunt map not plead, 
as billeme in the demandant, oz ſuch other. D. 
Though the plaintife hath bzought an action 
that ts vnfrue « not maintenable in the Law, 
pet the defendant doeth to the platntife 
inthe wt ng of the aſwell befoze 
the action bzought as hanging the actton — 


= 
«©. 


1 

partie tn that w n he giueth connſaue 
an heat, — 
foz a fagoz # a maintenance of his 
2 than the cauſe ts een, ſo 
fate ognini the oce(n.og though — 

_— act giue him 
counſatie to withſtand the ad ion foz the vn⸗ 
4 ny ny not conteſſe it # 

make thereby a fine to the King without 

- yetiemapnotfiend Woh raseh 
may gine counſ ell to the partie to peeld the pz0z 
fits: and therefoze I thinke he may in this caſe 
be of counſatle with him at the common Law, 
and bee againſt him inthe c hauncerie, and in 
either Court giue his counſatle without any 
contr artoſitie, oz hurt of conſcience And vpon 
this ground it is, that a man may with god 
conſcience be of counſaile With him that 8 
Land by diſcent, oz by a diſcontinuance withs 
ont title, (© ye that yath the right daing not his 
action accozding to the law, foz the recouering 
of his right in that behalle. 


Ths ſeuenth queſtion of the 
v Stud 


ent. 


Cap. 8. 


Fa mii take diftres fo: Katte ben 
ee 
eaten 0 ge 


55 
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eth the ſame diſtreſſe in pound til he be pid of 
his dutp,what reſtitution is hee 
in this caſe-whether {ball he repsp þ mony be⸗ 
cauſe he is come to it by an vnlawfnll meanes, 
oꝛ onetp to teſtoꝛe the patty foz the M ongtun 
taking ofthe diltres,oz foꝛ neither, I pzap pou 
ſheẽw me:! D. what is the Law in this cate? S. 
That he that is diſtr aimed may bztnga ſpet iai 
act ion of treſpaſſe againſt him þ diſtratneth,foz 
8 he take his beaſts w2ongfuliy,and kept them 
tui he made a fine, and therfoze he ſhal recouer þ 
fine in damages, as he ſh ill do fox the reſidae of 
treſpas: ſoz the taking of the money by ſuch eõ⸗ 
pulſion is take inthe law but as a fine wzong2 
fulip taken, though it bee his duette to haut it. 
D. Pet though he may fo recouer, mee think eti; 
that as to the repaiment of the money he itz not 
bound thereto in conſcience, ſo that hee take no 
moze thi of right he ought to haue, foz though 
hee come to it by an vniuſt meane,yet when the 
monep is paid him, it is his of tight, he is not 
bofid to repay it, vnleſſe it be recouered as thou 
ſaid(t,+ then when he hath repaicd it, hee is as 
me thinketh reſtozed to his firſt actton : but to 
the redeliuery of the beaſts with ſuch damages 
r ſuch hurt as he hath by the diſtres, J ſuppole 
he is boũd to make recopece of the im coſrience 
without copulſion oz ſuit tn ⸗̊ aw: foz though 
hee might lawtully haue ſued foz his duety in 
ſuch maner as the law hath oꝛdꝛed, yet J agree 
well that he map not take vpon him to bee hig 
oon! iudge, and to come to his dactie again(d 
the oꝛ der of the Law, and therefoge if any hutt 
come to the party by the diloꝛ der he 8 

reſtoʒe 


Yu 


- 
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veſhoze it. But I would think it were the moze 
TA 2 — 
done to keep 


the damages be not in certaine, but be arhitras 


ble either ſſent of the parti . 
m: and it {a 5 —— — doe 
partie in this caſe, ſpecially no free aſſent, foz 


that hes doth is by compuiſion 


EX 


f 


his owne Judge and that is pꝛohihi⸗ 
alllawes: but in that caſe where the di · 
is taken foz debt, he is not his own iudge 
the debt was iud ged in certaine befoze by 
firlt contract , and therefoze ſome thinke 
diuerſitie betwixt the caſes. St. By that 
reaſon it ſeemeth, that if hee that diſtraineth in 


4434 


ſermeth he ought to reſtoze it againe. D. Ind if 
hee ſhould bee compelled to reſtoze it againe, 
ſhould hee not pet(foz that he receiued it once) 
bee barred of his firſt action notwithltanding 
the paymentz 


S.Y 


The 9. Chapter. 
S. I will not at this time cleerely 
chr en ee ee 


the money, and after the defendant t euet ſe the 
tudgement by a wzit of Errour , and haue his 
money repatd, then the plarmtife is reſteʒed to 
His firſt action. Ind therefoze if hee that in this 
caſe toe the monep,reſtoze that he t by the 
Ww2ongful! diſtreſſe, oꝛ that he ozdered the mat⸗ 
ter ſo tberally, that the other murmare not, ne 
complaine not at it, me ſermethj he did bery wel 
to be ſure in conſcience: and therefoze J would 
aduiſe euerie man to bee wel ware hee di⸗ 
ſtratneth in ſuch caſes againſt the law. D. Thy 
counſel is god, ⁊ I note much in this caſe that 
the partie may haue an act16 of tr eipas againſt 
hum that diſttameth, ſo that hee is taken in the 
law but as a wong docr, ⁊ therfoze to pay the 
mon againe is the ſure wap, as thou haſt ſayd 
befoze. And J pꝛay the now ſhew me fo; 

a man may lawfullp diſtrain as thou 


« For what thing a man may lawfully 


ſtraine, 
Cap. 9, 


Mon map lawkally diſtraine foz a Rent 
ſetuiet, and foz all maner of ſetuices, as hos 


711444 


— 


t 
bee no diſtreſſe ſpoken of. — e a man 
make a feoffement and that in fec by Jndens 
ture, reſerning a rext, he ſhall not e foz 
that rent vnleile a diſtreſſe bee exp2eſſelp reſers 
ned : and if the feoſtement bee made withoar 
a deed reſcraing a rent, that reſeruation is 
boidin Law, and hee ſhall haue the rent ons 
Ip in e, and ſhall not diſtrame ſoz it. 
And like Law is where a gift intaple og a 
Leaſe foz terme of life is made, the remainder 
oucr in fee reſerutng a rent, that reſeruation ia 
void in law, 

Auſo ika man ſeiſed of land foz terme of life 
graunteth away his whole eftate , reſeruing 
a tent, that reſernation is voyd in the Law, 
Without it be by Indenture, and it it be by Jns 
denture , pet heſhall not diſtratne foz the rent 
but a diſtreſſe beereſerncd. Viſo foz Imercia⸗ 
ment in a Lte, the Lozd ſhall diſtraine. But 
foz Imerciament in a Court baron he ſhal not 
diſtraine. 

Allo if amm make a leaſe at Michaelmas 
koꝛ a peare,reſerumg a rent papeble at the leaſt 
of the Annuntiation of our Lady and Saint 
Mich. the Archangell, in that caſe heeſhall di⸗ 
ſfraine foz the rent due at our Lady day , but 
not foz the rent due at Yichaelmas , becauſe 
the terme is 


expired. 
But tf a man make a Leaſe at the feaſt of 
K 5 Chziſt: 


Ind if a man haue Land foz tetme of life of 
John at Noke, « maketh a — — 
peares reſeruing a rent,the rent is 
John at Noke dieth, there he ſhall not diſtram 
becauſe his reuerfion is determined. 

Alis if he to whoſe vie feffees bin ſeiſed mas 
keth a leaſe foz terme of yeares, 0z foz terme of 
lite, 02 a gift in taile reſetuing a rent, there the 
— is god and the lefſour ſhall di⸗ 

ame. 

And if a towneſhtp be amerced a the neigh⸗ 
bours by aſſent aſſeſſe a certatne ſumme vpon 
eucry inhabitant,# agree that if it bee not paied 
by ſuch a day, that certaine perſons thereto aſs 

hall diſtraine : In this caſe the diſtreſſe 
is lawfrl. It Lozd and Tenant bee, and il the 
tenant do hold of the Lozd by fealtic and rent, 
and the Lozd doth graunt away the fealtie re⸗ 
ſeruing the rent, and the tenannt attourneth,in 
this caſe,hee that was Loꝛd may not diſtrame 
koz the rent, foz it is become a rent ſecke. But 
ik a man make a gift in taue to another, reſer⸗ 
uing fealtie + certaine rent, and after that hee 
grauntcth away the fealttc reſeruing the rent 
and the reverſion to himſeite, in thus caſe hee 
hall ditraine foz the * — 


aine,and foz heriot cuſtome 

he hal eaſe and not Dilcroine. Bio fa rene 

to make a partition 0z aſſignement of 

oquil, hee 3 ſhe to Whowthe rent is 

bp os — 

ELIE. 
ame in damages 

ant, that is to lap, where beaſtes doe hart in 

— — __—_ Alſo 


The 8. queſtion of the Student. 
Cap. 10. 


F a man doe treſpaſſe, and aſter make his 


executoꝛo, and die befoze any amends made: 
whether be his erecutoꝛs boũd in conſcitc t 


- Jt is no doubt but they are bound 
thereto in conſcience, befoze anp other — 
charitie, 2 
deuotion, St. Then would —— 


The 10. Chapter. 

make recompence ſoz the Treſpaſſe and then 
haut not ſufficient to pap the L es, they 
ſhould be to ken in the law as 8 of their 
teſtatoʒs gods: ſoʒ they wert not compelloble 
by no law to make amends ſoz the tte ſpas, bes 
cauſe euery treſpas dpcth with the perſon, but 
the legacies they ſhonld bee compelied by the 
Law ſpiritual to fulfill, and ſo they ſhould be 
compelicd to pap the Legacies of their owne 
gods, and thep (hall not be compelied thereto 
by nolaw ne conſcience : but if thecaſe were 
that he leaue ſufficient gods to doe both, then 
me thinke th they be bound to do both, and that 
they be bound to make amends fez the Tres 
paſſe.be foʒe they map doe any other charitable 
dad foz the T eſtatoz of their owne minde, as 
I haue ſaid befoze, except the funeral expences 
that be neceſſary, which muſt be allowed befoze 
all other things. S. Z nd what the pzouing of 
the Teſtament. 

D. The Oꝛdinarie may n take by cõ⸗ 
ſcience therefoze,if there be not ſufficient gods 
beſides foz the fynerals, to pay the debts, 4 to 
make reſtitutton. Ind in ikewiſe the Extcu⸗ 
toꝛs be bound, to pap debts vpon a ſimple cons 
tract, befoze any other ded of charitie , that 
they ay doe foz thetr Teſtatoz of their owne 
deuotion, though they ſhall not b compelled 
thereto by the Law. St. Ind whether thinkeſt 
thou that they bee bound to doe firſt, that is to 
ſap, to make amends foz the treſpas,oz to pap 
the debts vpon a ſimple contract. D. To pap 
the debts,foz that is certa ine and the treſpaſſe 
ig arbitrabie, 

S. Then 
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St. Then foz the plainer decloration of this 
matter and other like, I pay ther ſhefv me thy 
mind,by hat lavw it 63,char of a man makes exo 


god 
tour. D. I thinke that it is beſt bp the law of 
reaſon. S. Ind me thinketh that it ſhould be 
rather bp the cuſtame of the Realme. D. Jn all 
Countries and tx all lands they make Erecus 
— — — 
— — — 


—— bzought in, than by the law of rea- 
: foz as long as all things were in common, 
there were no executoꝛs ne wils, ne 


cies making theteof, and ſo might it now be 
oꝛda ined by ſtatute , and the ſtatnte god # not 


The 10. Chapter. 


the executo2s ſhofi aiſo have the 
on, and diſpoſttion of all his gods and 
afwetl troll as — phos 

t 
haue aifo act tons to rete⸗ 


Elegacies of the be patd befc2e, e hal 
haue the diſpoſition of them to the vie of the 
teſtatoʒ , not to their own bie: and ſo me thine 
keth that the authoꝛity to make executoꝛs, ond 
that they ſhall diſpoſe the gyds for the Teſta⸗ 
toꝛ, ts by the cuſtome of the Realme: But then 
I thinke as thou ſapeſt, that by the Law of 
God they ſhall be bound to doe the firft, that is 
to the moſt pzofit of the ſoule of their teſtatour 
Where the drfpofition therof is left to then biſ⸗ 
cretion, and that J agree well, is to pay debts 
bpon contracts, # to make amends foz wzong 
done to ß teſtatoꝛ, though they bee not cvᷣpelle d 
thereto bp the law a cuſtome of the Reaime, it 
there de none other debt noz legacie that 

de bound to pay by the law : but if two ſcuer 
debts be papable by the Law,then which debt 
they ſhal do firſt in conſcience, I am ſomewhat 
in doubt. D. Let vs firſt know what the come 
mon law is therein. S. The common law is, þ 
il the Teftatoz owe x. f. to two men ſcueraiſy 
by Obligation, oz by ſuch other maner that an 
action againſt his Executoꝝs thereof by 
the Law, and he leaneth gods to pay the one 
and not both, that in that caſe he that can fit 
obtaine his againſt the Execu⸗ 
tours, ſhall execution of the and 
the other ſhall haue nothing, dut to ol 
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ſhall in conietense ove his fanonr 
— — wit 


her mnft beate his fanonr where ts molt nerd 
and gr eateſt chor itie. 

Sr. May the extcutoꝛs in that caſe delay that 
action that is firit taken, if it ſtand not with ſo 
conic ienc e to bee paped , as another debt 


bz 
conteſſe that action, that he mop ſo haue execu⸗ 
tion, and then the executeꝛs to be diſcharged a⸗ 
tbe nt D. Why may he not in that 
pay thother without act ton, and fo be diſ⸗ 
charged in the law againſt the fſirſt⸗ 

Stu. No vetup, foz after an action is taken , 
the executoz may not miniſter the gods ſo, dut 
that hee leaue ſo much as ſhall pay the debt, 
Whereofthe action is taken: and if he doe not, 
he ſhail pay it of his owne gods, except an 
other recouer, and haue Judgement againft 
ä and that without cox 


B. Then to anſwer to thy queſtion, J think 
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a debt vpon an obiigatis, what 
0 


compelled 

gos: (0 it is if thep pay a debt vpon an obli⸗ 
gation, whereof the day in pet to come, though 
it be the cleerer debt, and that be the moze chas 
ritic to haue it paid. D. Pet in that caſe if hee to 
Whom the debt is alt eadie owing, fozbeare till 
dp of the other obligation is paſt, 

map pay him Wwtthoat danger. S. That 


uin is where the action is bntrue,F not where 
the Executozs beate a lawſull fanoz. Do. The 
Oꝛdinarie vpon the accompt in all the caſe bes 
koze rehearſed, Will regard much what is beſt 
oz the Teltatoz. St. But hee map not dane 
them to accompt againſt the ozder of the come 
mon Law, The 
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4 The . queſtion of che Student. 
Cap. 11, 


Man is indebted to another bp6 a ſims» 


queaſt is made, bound in — to pap 
the ſaid debt vpou the ſimple contract. 


* 0 by the 
o berily. D. Ind ane 


1 — 
thereto in conſcience, fot hee is neither Dzdt- 
noꝝ Exccutour. And 


tout while he liued was onely charged with 
the debt, and not his gods, and his executozs 
that repzeſent his eſtate after his — — 
uing gods thereto of the teſtateꝝ z, be char 
alſo with the debts, and not the gods. 
therefoze if an Erecutoz giue away 0z ſeli all 
the gods of the —— oz other wiſe — 


The 11, Chapter. 


gods, Ind in likewiſe if Jo. at Noke owe tI 
2. B. xx. ł. and . B.oweth to C.D.xx.t. and 
after . . dieth inteſt ate hauing none other 
gods but the ſaid xx. t. which the ſapd John 
at Noke oweth him, pet the ſapd C. D. ſhall 
haue no remedie againſt the ſaid Jo.at Noke, 
foz he ſtandeth not charged to him in Law noz 
conſcience. But the D2dinarte in this caſe 
mult commit Adminiſtr ation of the gods of 
the ſayd . B. Ind the (aid Adminiſtratoz 
mult leuie the mony o: the ſayd John at Noke, 
and pay ft to the ſapd C. ID. and the ſayd Jo. 
at Noke ſhallnot pay it himlelfe, becanſe he 
is not charged therewith to hum: and no moze 
mee thinketh in this caſe, that he to whom the 
dequeſt is made, is neither charged to him 
that the money was owing to, in the Law oz 
conſcience, Do. Then ſhew mee thy mind by 
what law it is grounded as thou thinkeſt that 
Executoꝛs be bound to pay debts befoze legas 
cies: whether is it by the law of God, oz by the 
law of realon, 02 by the Law of man, as thou 
thinkeſty s I thinke that it is both by the law 
of reaſon, a by the law of God: foz reaſon wil 
that they ſhal doe firſt that is beſt foz the teſt a= 
toz, and that is to pay debts that their teſtatoz 
is bound to pay, befoze legacies,that he is not 
bound to, Ind aiſo by the law of God, they are 
bound to pay the debts firſt : foz ſith they are 
bound by the law of God to loue their neigh» 
bour, they are bound to do foz him that ſhall be 
beſt foz him, when they haue taken the charge 
thereto, as — — 
take the charge of the will of their — 

pon 


fer paine) than that his legacies be perfozancd, 
nr ne — ny 


tung of 
And — bee bnderſtod, where the le» 


—_- gacte is made of his own free vil. not t 


it ia made as a ſatiſ fac ton of any dnetie, 
after the (aping 


done in this caſe,but to pay the Legacies : fox 
the thep ſhould hane been copetied by the Law 


to haue paid, and ſo they could not haue bin ta 
haue paid the debt dpon a contract , and theres 
foze they did well in perfozming of that le : 
bat hee to whoin the legacy was made ou 
not to haue taken them, but ought in 

to haue fuffered them, to haue gone to the pay⸗ 
ment of the debt. and ſith he did not ſo, but take 
them where he had no tight to them, it ſer meth 
that when hee twke them, her twke with them 
the charge in conſcience to pay the debt: foz fith 
the executoꝛs were compellable by the Law to 
perfozme that bequeſt and not to pay the debt, 


lctence, 


ued, tothe Exccutozs , becauſe he had no right 
to haue receiued it, fo againſt the Executours 
hee had no right thereto. St Then it ſeemeth 
in this caſe that in 11kewiſc he to whom the be» 
queſt was made, ſhould repay that hee recet- 
ued to the Executours, and then they to pay it 
rather then he. D. The crecutozs haue no fat⸗ 
ther medling with it as this caſe is, foz when 
thep perfozmed the bequeſt, thep were difchars 
ged againſt both the other in Law and conſci⸗ 
ence,s alſo he to whom the vequeſt was made, 
ſtod not in this cale charged to the executozs : 
foz againlt them he had god title by the Law, 
and io this charge ſtanteth onelp againſt htm 
that the debt is owing to: and the lame Law 
that is in this caſe vpon a debt vpon a contract 
is il the teſtatoz had done a treſpas whereups 
on he ought to haue made teſtitution, that is 
fo ſap , that hee to whom the bequeſt is made, 
is bound to make the amends toz the Trei⸗ 
paſſe: foz it ſhould bee no diſcharge to him ta 
Pap 
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Cap.12, 


Man ſeiled of certain lãd tn his demeſne 
as of fer hath iſſue — — 
ſeiſed, after whole death a - 
Bs _ end after eheche on 
without and his bꝛother bzingeth 
— Aſſiſe of Mortdaunceſtor as ſonne and hetre 
to his father, not making mention of his bzo= 
ther, and recouereth the Land with damages 
from the death of his father, as he map well by 
the Law: whether in this caſe is the younger 
dzother bound in conſcience, to pap to the Exe⸗ 
cucours of the eldelt bother, the value ofthe 
pzofits of the ſaid Land, that belonged to the 
eideſt bꝛother in his like, oꝛ not: Doct. authat is 
thine opinion therein? S. That like as the ſaid 
p20fits belonged of right to the eldeſt bzother 
in his life, and that hee had full aut hozitie ta 
haue releaſed aſwel the right of the ſaid Land, 
as of the ſapd pzofits , which releaſe ſhould 
Hane berne a ciæte barre to the yonger brother 
foz euer: . 


beire. 

D. Thou ſaidſt in the caſe next belaꝝe, that 
it is not of the Law of reaſon, that a man ſhall 
make executozs , # diſpoſe of his gods by his 

Wil, e p the exccutoꝛs ſhall hane þ gods to dil. 
pole, but by the law of man : Ind if it be left to 
the determination of the Law of man, That in 
fuch caſcs as the law giueth ſuch chattels vnz 
to the —_— thep — haue —— 

— . 
m, they bene rights 
tully taken from them: And therefoze it is 
thought by many, that if a man ſue a Writ of 
right of Ward of a ward that hee hath by his 
— — — „and his 
beire ſue a Reſummons accoꝛding to þ ſtatute 
of Weſt. ſecond, and recoucreth :; that in that 
caſe the hcire ſhall enioy the wardlhip againſt 
the exccatozs , and pet it is but a chattell ; and 
they take the realon tobe, becauſe of the ſayd 
Catute, and ſo might it bee oʒdamed by ſtatute 
that all wards ſhould goe to the heres, and not 
to the Executozs : Right ſo in this caſe, 1— 
the Law is ſuch, that the yanger bzother ſhail 
in this caſe haue an Aſſile of Mortdaunceſtour 
as hepre to his father, nat making any mens 
tion of his clder bzother, and recouer damages 
al well in the time of his — his own 
tune : It appeateth that the Law giueth the 
right of thele damages to the heilte, and there» 
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foz no recompence ought to be made to the exe» 
cutozs,as me ſeemeth: o it is not lie to a w2it 
of Ziel, where as I haue learned in latine( ũtij 
our firſt ) the demandent ſhall recou er 
dammsges onip from the death of his father, if 
he ouerine the Titel: the cauſe is, ſoꝛ that the 
demandant, though his Titel ouerlmed his fas 
ther, muſt of nccellitie make his connepance by 
his father, and muſt make himſelfe ſon 8 heire 
to his father, s coſin and hare to his Titel: and 
therefoze in that cafe if the father oueriiued the 
iel, the abatoz were bounden in conſctence ro 
rcltoze to executozs of the father the p2ofits 
run in his time (fozno aw taketh them from 
hem) but otherwiſe it is in this caſe , as me ſees 
meth.Sr, It᷑ the ponger b2zother in this caſe had 
entred into the land without taking any a ſliſt 
of V ortdanceſtor as hee might tf hee would, to 
whom Were the abatoz then bounden to make 
reſtitution foz thole pzofits as thou thinkeft - 
D. To the executozs of the eldeſt other: ſoʒ in 
that caſe there is no law that taketh tht from 
theun, a there foꝛe the generall ground, which is 
that all chattels (all goe to the executoꝛs, hols 
deth in that cale: but in this caſe that grofid is 
bꝛoken and holdeth not, foz the reaſon that. I 
h we made befoze. Foz commonlÞ there is no 
generail ground in the Law ſo farc, but it fat- 
teth in ſome particuler caſe. 


C The 11,queſtion of the Student. 
Cap. 13. 
A Man ſeiſed ol lad in — 


e 
death 


after alieneth 9 


13. Chapter. 


death his wile aſketh her dower , e the aliener 
teluleth to aſſigne it vnto her, but after ſhe al- 
kcth her Dower again, and he aſſigneth it vnto 
her: whether is the aliener in this caſe boũ d in 
conſcience, to giue the woman damages foz the 
p:ofits foz the Land after the third part, from 
the death of her huſband, oz from the firſt re⸗ 
queſt of her Dower, oꝛ neither the one noz tho: 
ther! D. dci hat is the law in this caſe: Stu. By 
the law the Soman ſhall recouer no damages, 
foz at the Common law the demaundaunt in a 
zit of Dower , ſhould ncuer haue ret ouered 
damages: but by the Statute of Merton it is 
oꝛdeined, that where the huſband dieth ſeiſed, 
that the woman ſhall recouer damages, which 
is bnderltwd the pꝛoſits of the Land ſith the 
death of her huſband , and ſuch damages as ſhe 
hath by the fozbearing of it: but in this caſe 
the huſband died not ſeiſed, wherefoze ſhe ſhall 
recouer no damages by the Law. D. Pet the 
Law is, that immedaiatly after the death of her 
huſband the Hut onght of right to haue her 
dower if ſhe aſke it, though her huſbad die not 
ſeiled. S. That is trite. 

Do, Ind ſich ſhe ought to haue her Dower 
from the death of her huĩ band, it le meth that 
hee ought inconſcience to haut alſo the pzofits 
from the death of her husband, though ſhet 


haue no remedie to come to them by the Law: 


Foz mee thinketh that this cale is like to a caſe 
that thou putteſt in our firſt Dialogue in la⸗ 
tin, the 17. Ohapter: T hat if a tenant for terme 
of lite be diſſeiſed and dye, and the diſſeiſoz dy⸗ 
eth, and his heyze entreth and taketh the you 

I 


——— —— — — 


11 
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fits,and after he in the reuerſion recouertth the 
lands againſt the heyꝛe, as hee ought to doe by 
the Law, that in that caſe heeſhalIrecouer no 
damages by the Law: and yet thou diddeſt az 
gre,that in that caſe the hetre is bound in con⸗ 
ſcience to pap the damages to the demandant, 
and ſo mee thinketh in that caſe,th1t the feoffee 
ought in conſcience to pap the daminages from 
the death of her huſband, ſeting that imme di⸗ 
atly after his death ſhe onght to haue her dowz 
tr. St. Though ſhe ought to bee indowed tits 
mediatly after the death of her huſvand, pet 
che can lap no default inthe feoffee till ſhee de⸗ 
mand her dower vpõ the ground, and that the 
tenant be not there to aſſigne it,. oꝛ 1f he be there 
that he wtll not aſſigne it: foz hee that hath the 
polleſlion of land whereunto any woman hath 
title of dower, hath god authoꝛitte as againlt 
her to take the pꝛoſits til ſhe requireher dower : 
{02 cueric woman that demaundeth dower afs 
firineth the poſleſſton ofthe tanaunt as againſt 
her: and therefoze aithough ſhe recouer bp acti⸗ 
on, ſhee leaueth the reuerſion atwap in him a » 
gunſt whain ſhe reconereth, though he be a dil⸗ 
leiſoꝛ, and bzingeth not the reucrſion by her re⸗ 
couetie to him that hath right as other tenãts 
foz terme of life doe, Ind foz this ceaſon it is 
that thztenaunt in a Ulzit of Dower , chere 
the hulband dyed ſepſed , it he appeare the firſt 
dap, map ſap to excuſe himſeife of dammages 
that hee is and all tyme e hath beene rea die to 
per ld Do er if it had been demaund ed: and ie 
he ſhall not be rec eiued to do in a wit of Coſi⸗ 
nage, neither in the caſe that thou remembꝛeſt 

Ly aboue 
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abene, foz in both caſes the tenũts be ſuppoſed 
by the wz1t to bee wong doers: but it is not 
ſo in this oe, and ſo me thinketh it cler that h 
feffee in this caſe ſhal neuer be bound by Law, 
noꝛ conſcit᷑ce to peeld dammages foz the time } 
paſſed befoze the requeſt, but foz the time after 
p requelt is greater doubt: howbeit ſome thin⸗ 
ke him there not boũd to peeld dammages, de⸗ 
cauſe his title is god, as ts ſaid befoze, E that 
it is her default that hee bzought not her act» 
on. D. As vnto the time befoze the requeſt J 
hold me content with thine opinton, fo that hee 
aſſign the dower whe he is required, but w 
he refuſeth to aſſign it, the I think him bound 
in conlctince to perld damages fox both times, 
though ſhe ſhal none reconer by the Law. Ind 
firſt as fo2 the time after the reſuſall, it oppeas* 
reth erdentlp that when hee denied to aſſigne 
her dower, he did againſt conſcience : foz he did 
not þ he ought to haue done by the law, ne as he 
would ſhould haue bm done to him, x fo after Þ 
requeſt he holdcth her dower from her w2ong- 
falip, and ought in conſcience to ye ld damages 
there foꝛe. a nd as to the delault þ thou aſſigneſt 
in het, that ſhe toke not her o&19, þ fozceth lit⸗ 
tie, foꝛ act10s na d not, but where the party dot i 
not doe that he ought to doe of right. Ind foz þ 
he ought of right to haue done # did it not, hee 
can take no aduantage: and then as to the da⸗ 
mages beteꝛe therequeſt, me thinketh him alſo 
bounden to pap them, ſoꝛ when hee was requi⸗ 
red to aſſigne dower # refuſed, It appeareth 
that he ncuer intended to per lo dower trom the 
beginning, a fo he is a wzong doer in his ow 
cons 
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conſcience: e mozeouer if þ huſband dye ſeiſed, 
the law is ſuch, that if the tenant refule ts al⸗ 
ſigne dower when he is rcquir ed,wherfoze the 
woman bzingeth a wzit of dower againft him, 
$ in that caſe the womi ſhail recouer damages 
aſwel foz þ time befoze þ requeſt as aſter: + pet 
he ought not in that caſc after thine opinion to 
haue peided any maner cf damages if hee had 
bin readie to ailign dower ſoht it was deman⸗ 
ded,as ſome thinketh here. $. The cauſe in ths 
caſe that thou haſt put, is foz that the ſtatute is 
general that the demandat ſhal recouer dama⸗ 
ges, where ß haſvand died ſerſed,# that ſtatnte 
hath bin alway conſt tuen, þ where the tenant 
map not ſap,þ he is, hath bin alwap readie to 
peeld dower ac. þ the demandant ſhall reconer 
damages from the death of her huſband, But 
in that caſe there is no law of the rcalin,þ het- 
peth foz the demandit neither cõmon law, noz 
Qatute:+ furthermoze though it might be pꝛo⸗ 
ued by his refuſa!,þ he neuer int ended fro the 
death of the huſband to aſſigne her dgwer, yet 
that pꝛoueth not, but that hee had god right to 
take the p2ofits of her third part foz the time, 
aſwelas he had of his owne two parts, till res 
queſt be made, as ia afozeſaid: a ſo me thinketh 
$ notwithſtanding the dcniall, he is not bound 
to peeld damages in this caſe, but foz the time 
of the tequeſt, not {oz the time befoze. D. Foz 
this time J am content with thy reaſon. 
The 12. queſtion of the Student. 


Cap. 14. 
A Man ſeiſed of certain lids, knowing that 


ri title t „le⸗ 
another hath gwd non 1 0 8 
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uleth a fine with Pzoclamation, to the intent 
her would extinc> the right of the other man, a 
the other man moketh no claime within the v. 
peares, whether may he that leuied the fine 
hold the land in conſcience as he map do by the 
law? D. By this queſtion it ſet met that thou 
doeſt agree, that if he that leuped the Fine had 
no knowledge of the other mans right, that 
his right ſhould then ber extincted bp the fine 
in coalctence. Stu. Pea verilp,foz thou diddeſt 
ſhewa reaſonable cauſe whp it ſhould bee fo in 
our firft Dialogue in Latine the 24. Chapter, 
as there appeateth. But if he that teuted a fine 
and that would extinct the right of another, 
knew that the other had moze right than 
he, then J doubt therein: fo2 I take thine opi⸗ 
nion in our firſt Dialogue to be vnderſtod in 
confcience, where he that would extine> fozmer 
richts by ſuch a fine with pꝛoclamatid, knows 
eth not of anp fozmer title, but foz his moze 
ſurctp,ifanp ſuch fozmer right be, he taketh the 
remedy that is oꝛdained by the law. D. whez 
ther doeſt thou meane in this cafe that thou 
putteſt now that he þ hath right, knoweth of $ 
fine, willully letting the v. peares paſſe with⸗ 
out clatme, oꝛ that he knoweth not any thing 
of the Fine: 

St. I p2ap the let me knoty thine opinion 
in both caſcs, and whether thou thinke that 
he that hath right bee barred in either of the 
faid cales by confctence as he is bythe Law, 
oz not. D. J will with god Will Hcreafter 
ſhew ther mp mind therein: but at this time 
I pꝛa thee giuc a little ſparing and _ 

no 
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gow foz this time to ſome other queſtion. 
4 The 13. queſtion of the Student. 


Cap. 15. 


Manſeiſed of certain lands in ſee hath a 
daughter, which is his heire apparat,the 
daughter taketh a huſband, à they haue 
iſſue, the father dieth ſeiſed,and the huſband ag 
ſone as he heareth of his death, goeth toward 
the land to take polleſſton, æ befoze he ci come 
there, his wife dicth,whether ought he to haue 
the lãd in conſcience foz term of his life, as te- 
nant by the curteſie, becauſe he hath doue p in 
him was to haue had poſſe ſl. in his wifes life, 
fo that he might haue bin tenant by the curte⸗ 
ſie accoꝛding to the Law, oz that he ſhall nei⸗ 
ther haue it by the law, noꝛ conſcience? D. Js 
it clerreip holden in the law that he ſhall not be 
tenant bp the curteſie in this caſe, becauſe hee 
had not poſſeſſion in detd - 
S. Ye verily, and pet vpon a poſſeſſion in law 
a woman ſhal haue her dower,but no man ſhal 
be tenant by the curteſie of Land, without his 
wife haue poſſeſſion in deed. D. Þ man ſhall be 
tenit by the curteſie of a rent though his wife 
dye beloꝛe the dap of payment, #1nlikeWwiſe of 
an Aduowſon though ſhe die befoze the auoy⸗ 
dance, S. T hat is truth fox the old cuſtome and 
Maxime of the law is, that he ſhal be ſo, but of 
land there is no Maxime that ſerueth him but 
his wife haue poſſeſſion in deed D. Ind What 
is the rcaſon that the re is ſuch a maxim in the 
L it 0 Lai 
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| lad of the vent & of the aduowſon, neither the 
| 


of land when the haſband doth as as in 

1 him is to haue poſſeſſion and cannot :S. Dome 
| aſſigne the recaton to be becauſe it is impoſſible | 

to haue poſle ſſion in der d of the rent, 03 of ad» 

nowſon befoze the dap of payment of the rent, 
oz befg2e ; aduodice of the aduowſon. D. nd | 
to it is impoſſibie that he ſhould haue poſleſon 
in derd of Land if his wife dye fo ſone that he 
muy not bp poſltbilitze come to the Land after 
his fathers death,# in her life as the caſe 1s. S. 
The law is ſuch as I haue ſhewed thee befoze 
and I take the bery caule to be,fo: that there is 
a Mar im ſernicth foz the rent and the aduows? 
fon, 2 not foz the lands as J haue ſaid befoze, 
and as is ſaid in the 8. chap. of our firſt Dia⸗ 
logue, it to not aiwap neceſſarie to aſſigne a 
reaſon oz conſideration whp the Marimes of 
the law of England were firſt ozdcined e ads 
mitted foz Maximes, but it ſuſticeth that they 
haue bin alwap taken foz law,and that they be 
neither contrarie to the law of reaſon, nc2 to þ 
law of God as this Maxime is not,* therfo2c 
if the huſband in this caſe ber not Holpen by cõ⸗ 
ſcience, he cannot be holpen by the law, D. And 
tfthe law help him not, conſcience cannot helpe 
Him in this caſe, foz conſcience mult alwap bx 
grounded vpon ſome law, and it cannot in this 
caſe be grounded vpon the Law of reaſon, noz 
vpon the law of God, foz it is not direclp by 
thoſe laws that a man ſhall be tenant by curte⸗ 
fie, but by the caſtome of the reaime. And ther⸗ 
foꝛe if the cuſtome help him not, he can nothing 


haue in this caſe by conſcience ; foz conſcience 
nener 


| 
| 
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the law of man, noz addeth no⸗ 


nauer reſiſteth 
thing ta it, but where g lad of man is in it ſelf 
directly a the Law of reaſon, oz eiſe the 
Law of God, and then pzoperip it cannot bee 
called a la w, but a cozrupti0n,og where the ges 
nerall grounds of thc law of man wozketh in 
am particuler caſe ag unſt the ſaid Lawes as 
it map doe, & pet the law gend, as it appeareth 
in diuers places in our fit ſt dial in Latin, 
oʒ elo, her there is no law of ma pzouided fox 
him that hath right to a thing by ß law of rea⸗ 
ſon,oz by the law of God. And then ſometime 
there ig remedie giuen to execute that in con⸗ 
ſcience as by a Subpe na, but not in al caſes: foz 
ſomctume it (hal be referred to the conſciente of 
the party. # vpon this ground (that is to lap) 
that when there is no title giuen by the com⸗ 
mon Law,that there is no title bp conſcience: 
There be ders other caſes , whereof J ſhall 
put ſome foz an example. Is ii a Rcuerſion be 
granted vnto one, but there is no attoznement>: 
o2 if a new rent be granted by woꝛd without 
ded, there is no temedie by conſcience, vnleſſe 
the ſaid grants ſocte made vpon conſideration 
of monep, oꝛ ſuch other. Ind in like wiſe where 
he that is ſeiſed of lands in Fee ſimple maketh 
a will therof,that wil is void in conſcience, be⸗ 
cauſc the ground ſerueth not foz him whereby 
the conſcience ſhould take effect, that is to ſap, 
the law. And if the tenant make a Fcoſtement 
of the land that he holdeth by pziozity, 4 taketh 
eſtate aga int, and dieth (his hetre within age) 
the Loꝛd of whom the land was firſt holdẽ by 
pꝛiozitie hall haue no remedy, loz the _— 
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c$(cience,foz the law that firſt was with him, 

is now againſthim, a therefoze coſcience is als 
tered in ide wiſe as the law altereth. And dis 
uers end many caſes like be tn the Law that 
were to long to rehearſe now. And thus mer 
thinketh that if the Law be as thou ſapeſt, the 
huſvand in this caſe hath neither right by the 
Law,noz conſcience. 


© The 14. queſtion of the Student. 


Cap. 16, 

( Rent is grated to a mã in fee to perceius 
of two acres of lad,x after the gratoz en⸗ 
fcoffeth the grauntee of one of the ſapd as 

cres, whether is the Whole rent extine> thereby 

in cõſcience as it is in the latv+D. This caſe is 
fomwhat vncertain: foz it appeateth not whez 
ther the gtantoz enteoſted him on truſt, oz that 
he gaue the acre to him of his meere motion, to 
the vſe of the ſaid feoffcr, oz elſe that the feoffe: 
ment was made vpon a bargaine, # if it were 
dut only a fcoffement of truſt, then I think the 
Whole rent abideth in conſcience though it be 
extincted inthe Law: 8 firſt that it continueth 
in that caſe in conſcience, foz the part that the 
grantee hath to the vic of the grantoꝛ it is eui⸗ 
dent, foz he map not take the p2ofits of the lad, 
and it is againſt conſcience that he ſhould lerſe 
both, a in likewiſe it abideth in conſcience fox 
the acre þ remaineth in the ha ds of the graun⸗ 
toꝛ, though it be extinct in the Law: For there 
was a de ſault in the grauntoz that hee would 
make the leſlemtẽ t to he grites, aſwel as = 
ag 
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was in the granter to take it. Ind it is no cons 
ſcience that of his owne default he ſhould take 
4o great auaile to be — — the whole 
rent, ſa ing that the feffement made to his 
own viſe. And if the feoffement were made vp= 
on a bargainc E a contract between them, then 
it is to ſee whether they remembꝛed the rent in 
theer bargaine,oz that they remembzed it not. 
if they remẽ bꝛed it in their bargain a contract, 
then conſcience muſt follow the bargaine: As 
thus, it they agrerd that the Grauntee ſhould 
haue the rent after the poztid in the other acre, 
then by conlctence he ought to haue it though 
it be extinct ed in the law : Ind if chey agreed 
that the whole rent ſhould be extinct, and made 
their pzice accoꝛding, then it is extinct inlaiw 4 
conſcience:s if thep clerrelp foꝛgot it +4 made na 
mention of it, oꝛ ſoꝛ lacke of cunning toke the 
Law to be, that it ſhould continue in the other 
acre after the poꝛtion, and made their pꝛice ac⸗ 
cozding, pondering onelp the value ofthe acre 
that was ſold, then mee thinketh it doth contis 
nue in conſcience after the poꝛtiũ:s if the feffe- 
ment were made to the vle of the grantee, then 
it ſeemeth the whole rent is extin> in law and 
conſcience.s Then take this to be the caſe,that 
is to ſap, that the feoffement was inade to the 
vle af the grantee. D. what is the thine opints 
therin ? 8. That the rent ſhould abide in conſci⸗ 
ence after the poꝛtton of the acre remaining in 
the hands of the grantoꝛ, notwithſtã ding it be 
ertinc in the law. D. Then ſhew me thine opi⸗ 
nid in this that I ſhal aſke thee: Df what law 
is it that graunts of rent and of ſuch _ 

pꝛo⸗ 
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ont of lãds may be made, and 
god 6 effectual to the 28 p 


that a m4 map giue - he may 
as it ſemeth ge awap the pzofits thereof, oꝛ 
graunt a rent out of the land if he will. D. But 
then by what Law is it that a man — — 
away his lids: I trow bp none other 
by the cuſt ome of the Nealme, foz by ſtatute all 
elienations and gifts ol lands may be pzohibt- 
ted, & the that reaſon pꝛoueth not that graunts 
of the p:ofits of land oz of a rent,ſhould be god 
becauſe he map alten the land: if ahenation of 
Land be by cuſtome E not by the Law of rea⸗ 
ſon,as I ſuppoſe it is, whereof I haue tou⸗ 
ched ſomewhat in out firſt Dialogue in Latin 
the 19. Chapter. Ind alſo ii Graunts ſhould 
haue their effect by the Law of Keaſon, then 
Keaſon would they ſhould be god by the onely 
Wwozd of the Grauntoꝛ, as well as by his dad. 
And that is not ſo, foz without deed the grant 
of rent is void in law : and ſo me thinketh that 
graunts haue their effect oncly by the Law of 
the Realme. St. Idmit it be ſo, what meant ſt 
thou thercby : Do. IA ſhall ſhewthe hereafter, 
as I ſhall ſhew thee the cauſe why I think the 
rent is extinct in conſcience, as well as in lam. 
And firſt as I take it, the reaſon why it is ex⸗ 
tinct in the law, is becauſe the rent by the fir ſt 
was going out of both acres, and was 
not going part out of the one acre, and part out 
of the other, but the whole rent was gent 
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then 


allo the other, 
rather than to ſuffer the other acre to be chars 
ged contrarie tothe fozme of the graunt : Foz 
this rent beginneth all by the ac of the partie. 
Ind as I hiue heard it is called, a rent againſt 
common tight. wWherckoze it is not fauozed in 
the law, as a 1ent ſexuice is: and then me thin⸗ 
keth that ſozaſmuch as it is not grounded bp 
the la dw of reaſon, that grants of rent ſhould be 
made ont of land, but by cuſtome and law of 
the realm, as ] haut ſaid befoze : that ſo in like 
wile it remaineth tothe law and cuſtom of the 
realme, to determine how long ſuch rents ſhal 
continue. Ind when the law iudgeth ſuch rent 
to bee void , J ſuppoſe that ſo doth conſcience 
allo, except the iudgement of the law be againſt 
the law of Reaſon 02 the law of God, as it 1s 
not in this caſe. Foz in this caſe he that taketh 
the feolle ment hath pꝛolit by the feſtement, and 
knoweth that hee hath ſuch a rent out ofÞ and 
E that this purchaſc ſhould extinct it, whereby 
it appcareth that hee aſſentetiz vnto the Law, 
whereto he was not compelled, and that is his 
owne act and his owne de fault ſo to do,which 
hal extinct his Whole rent aſ wei in conſcience 
as in law. But it he hone no pꝛoſit ofthe Lid, 
02 be ignoꝛant that hee hath ſuch a — 
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the land, which is called ignoꝛance of the deed, 
oz if hee bee ignozant that the Law would ex⸗ 
tinct his whole rent thereby, Which is called 
ignoꝛanct of the Law, then mee thinketh it res 
maineth in conſcience afrer the poztion.Sr. Ig⸗ 
nozance of thelaw oꝛ of þ deed helpeth not but 
in few caſes in the Law of England. D. a nd 
ther loꝛe it mult be rcfozmed bp conlcience,that 
is to ſap,bp the law of reaſon ,foz when the ge⸗ 
neral Marims of the law be in any particuicr 
caſes againſt þ law ofreaſon, as this Maxime 
ſxmcth to bee, becauie it excepteth not the that 
be ignozant though it be an ignoꝛance inuinci⸗ 
ble, then doth it not agree with the law of re a= 
lon.5. Me thinketh that ignoꝛance in this cale 
helpeth little: Foz when a man buycth anp {av 
dz takech it of the giit of any other, hee takech 
it at his peril, ſo that ifthe title bee not good, ig⸗ 
noꝛance cannot hclp,foz the buter malt beware 
what hee bupeth : + ſu in this calc ifthe taking 
of an acre ſhould cxtin> the whole rent in con⸗ 
ſcience, il hee were not ignezant, fo met thin 
keth it ſhould in 11kewiſe ext int it alſo though 
he be ignoꝛant of the law oꝛ of the deed: foz eue⸗ 
ry man muſt be compelled to tate notice of hig 
owne title, and out of what land his rent is go⸗ 
ing, eſo me thinketh ignoꝛancc is but littie to 
be conſidered in this cale. D. Tf a man bup lãd 
oz taketh it of the gift ol another , it is reaſon 
that hec take it with the per ul, though hee bee 
tgnozant that another hath right : foʒ it were 
not ſtanding with reaſon that his ignozance 
Gould extinc the right of another, but in this 
cale there is np doubt of the right of the _— 

at 
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but all the doubt is how the rent ſhal be 0zdzed 
tn conſcience, if he that hath the rent take part 
of the land:s therin is great diuerſitie between 
him that is ignozant in the Law , and him that 
knoweth the law , # knoweth well alſo that he 
hatha rent out of the Land, and other. Foz Y 
put caſe that hee aſked counſaile of the graun⸗ 
toz himſcite therein, # he ſaping as he thought, 
told him that the taking of the one acre ſhould 
not extinct the rent but toz the poꝛtiõ, and fo he 
thinking the law to bee, twke the other acre of 
his gift : Is it not reaſonable in that caſe, that 
the ignoꝛ ance ſhould ſane the Rent in conſct- 
ence: dt Pes, ſoʒ there the grauntoꝛ hinſelfe is 
party to his ignoꝛance, and in maner the cauſe 
therof Do. And me thinketh all is one, it anp os 
ther had ſhewed him ſo, oz if he aſked no coun⸗ 
ſailc at all, fe mee thinketh it ſuffiſeth in this 
caſe that hee bet ignoꝛant of the Law:foz why, 
it is moze hard in this caſe to pꝛoue the Rent 
ſhould be extinct in conſcit᷑ce, though he knew 
it ſhould bee extinct in the Law, than te pꝛooue 
that it continueth in conſcience aſter the poꝛʒti⸗ 
on it he be ignozant, and thon thy ſelle were of 
the ſame opinton, as it appearcthin the begins 
ning of this pꝛelent Chapter: But if the opi⸗ 
nion were true, it would bee hard to pꝛoue but 
that the ſaid gener all Maxime were Wholp az 
inſt ceaſõ, and then it were void, but J haue 
ufficicntly auniwered thereto as mec ſeemeth, 
t that it is extin in the law, and alſo in conſfct: 
ence, exce pt ignozace help it tobe appozcioned. 
And mozeouer , fozalmuch ag appozcionment 
is ſuffered in the Law, where part of * = 
iucen? 


The 17. Chapter. 
diſcendeth to the granter,becauſeno default cã 
be aſligned in him: lome thinke no default can 
be aſſigned in him in conſcience, hen he ts 
noꝛant ofthe Law c of the derde, though 
ignoꝛance do not excuſe inÞ ia of the realme, 
St. Jam content with thy opunon in this de⸗ 
halle at this time. | 


CThe x5.queſtion ofthe Student. 
Cap.17. 


Man griteth a Rent charge ont of two 

A acres of land, and aſter the grauntoz in- 
. teoffctht.Þ.4n one of the ſatd two acres 
to the vſc of the ſaid . H. and of his heices, # 
aſter the ſatd . Hart, intending to extinct all 
the rent, cauſeth the laid acre to beerecouered 
againſt hun to his owne vie in a wzit of Entry 
in the Poſt in the name of the graunte and of 
others afrer the common courle, the graunter 
not knowing of it, and by fozce of the laid recos 
uery the other demaundants enter and die ly⸗ 
uing the graunter, ſo that the grauntoz is ſei⸗ 
fed of all dy the ſuruyuoꝛ to the vie of the ſapd 
H. h. whether is the ſaid rent extind> in con⸗ 
fcience in part, 02 in all, 0z no part? D. I am in 
doubt ofthe law in thiscale.S. In What point: 
D. whether the whole rent dee going out of the 
acre that remaincth in the hands of the graan: 
toꝛ. becauſe the grauater commeth to the Land 
by wap of recouer ie, oꝛ that it ſhall be exting in 
law but aftce the poztion, becauſe the grauntes 
bath not the acre to his 6wne vſe , Ce 
e 
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Whole rent ſhall be extint in the Law. St. The 
rent cinot be whole going out of the acre that 
the grauntour hath : foz this recouerte is vyon 
a feined title, and the grauntour becauſe hee ts 
Traunge ta it ſhall be well recetued to falſiſie it. 
Wat if the Recouerie had beene vpon a true ti⸗ 
tle,then it had beene as thou ſayſt , it the graun- 
tet reconer the one acre againft the grauntour 
bpon a true title, the grauntour ſhall pay the 
whole rent out of that Land that remaineth in 
his hand: and as to the vſe it makethno mate 
ter to the grauntoꝛ as to the law in whom the 
ble bee: foz the poſſeſſion without the vie ex⸗ 
tinguiſheth the whole rent as againft him in 
the law, alwel as it the poſſeſſion and vie were 
both ioined together in thegrantee, 

Do, Then mee thinketh that the ſaid Henrp 
Hart is bound in conlcience to pay the graun⸗ 
tee the rent alter the poztion of that acre that 
Tas recouercd,foz it cannot ſtand with conſei⸗ 
ence that hee ſhould le his rent, and haue no 
pꝛoſits of the land. S. Then of whom ſhall he 
haue the other poztion of his rent? Do Is the 
la w clecre that the acre that the grauntoz hath 
ſha.1 be in this caſe diſcharged in the law: St. I 
take the law ſo. 

Do. à nd What in conſcience? St. Ts againſt 
the grantoʒ me thinkech alſo it is extinet in cũõ⸗ 
ſciẽ ce, foz the realon that thou haſt made in the 
16 Chaper, Jon it is ail ons in conſctence in 
this caie as againſt the grauntour, whether 
the tecouerie were to the vie of the graunter oz 
not, ſpectally fa ing th it the grauncour is not 
pʒiuie to the tecouet ie:toꝛ — vnup of polſeſſiũ 

is 
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is þ cauſe of extinguilhment of the rent againlk 
the grantoz both in law and conlctence, wheres 
ſoeuer the vile bee. But if the grauntoz had bin 
pꝛiuie to the cauſe of extinguiſhment, as hee 
was in the caſethat I put in the laſt Chapter, 
where the grauntoz enfeoffed the grantee of one 
of the acres to the ble of the grantee , there it is 
not extin> in conlcience in that acte that re- 
maineth in the hands of the gr antoꝛ, though it 
be extincted in the law. becauſe hee was pꝛuue 
to the ext inguiſhment himlelle: but he to not ſo 
in this caſe,# therefoze it is extinct againſt hum 
in law a conſctence. And therfozce me thinketh, 
that the graunter ſhall in conicience haue the 
whole rent of the ſatd N. Hart, tha: cauſed the 
ſaid recouerie to be had in his name, ſoʒ in him 
was all the default: but it is to be vnderſtod, 
that in all the caſes , where it is ſaid befoze in 
this chapter, 0z inthe chapter next bcfoze,that 
the rent is extinct in the law., an d not in conſci⸗ 
ence,that in ſuch caſe, all the rein dies that the 
partic might firſt haue had toz the Kent at the 
common Law by diſtreſſe, atliſt, oʒ otherwiſe, 
are determined, a the partie that ought to haue 
the rent in conſcience, (Hall bee dʒiuen to ſue foʒ 
his remedie bp Subpena. D. I em content with 
thy conceit in this matter fo: this time. 


q The 18. queſlion of che Studena 
Cap. 18. 


A Ville ine is graunted to a man foz terme of 
le, Thc villeine purchaleth Lands _ 
a 


mr — R[-- 


— 


| The 18. Chapter. 90 
and to his heirs, the tenant foz terme of life enn 
totem — his Lew ht — 
e eee 
- Wee 
2 —— —5 that one man 
map clatme another to be his villene,and that 
he may take from him his lands and gods, e 
put his body in pzifon if hee will: it ſeemeth hee 
loueth not his neighbour ag himlelfe that both 


foto him. 
St. That Lad hath bin ſo long vſed in this 


Realme and in other alſo, and hath bin admit 
ted ſo long in the Lawes of this Realme, and 
ol diners other lawes alſo, and hath bern affirs 
med by Byſhops, Jbbets, Pztours , aud mas 
ny other men both Spiritualand Tempozall, 
Which haue taken aduantage by the ſaid law, 
and haue ſeiſed the Lands and gods of their 
villeines thereby, and call it their right en⸗ 
heritance ſo to doe: that I thinke it not god 
now to make a donbt , ne to put it in argu⸗ 
ment whether it ſtand with conlcience oz not, 
and there toꝛe I pꝛay ther, admitting the Law 
tn that behalfe to ſtand in Conſcience „ ſhew- 
me thine opinion in the queſtion that JF haue 
made. 

D. Is the lawclere that hee that hath the 
villeine but onelp foz terme of life, ball haue the 
lands that that villein purchaſeth in fee to hun 
and to his heirs. 

8 pee verily I take it ſo, 


P. Ichouid haue take the law other wile: tor 
3 i 


* 
Nel. 


fa Seigmiozie be graunted to a man foz terme 
ol lite and the tenant attourne , F after the lend 
eſchcat, and the tenant foz term of life entreth, 
he ſhall hane there none other eſtate in the land 
than he had in the Seigmiozie : # mee thinketh 
that it ſhould dee luke law in this caſe,and that 
the Lozd onght to hane inthe Land , but ſuch 
eſtate as he hath in the villeine. St. The caſes 
bee not alike , foz in the caſe of the elcheate the 
tenant foz terme of like of the Seigniozie, hath 
the lands in the lieu of the Seigmozie, that is 
to ſap, in the place of the Seigniozic, # þ Seig⸗ 
moꝛy ts cleerclp exttr.c : but in this caſe he hath 
not the land in the lyeu of the villatne, foz hee 
ſhall haue the villiene ſtil as he had befoze, but 
he hath the lands as a pꝛoſit come bp means of 
the vtiliene, which hee ſhall haue in like caſe as 
the vulien had them, that is to fap, of all gods 
and chatteis he ſhal haue the whole pꝛoperty, 
of aleaſe foz terme of peates hee ſhail haue the 
hole terme, and foz terme of lite hee ſhall haue 
ſame eſtate, the Loꝛd ſhall haue in the land 
during the like of the viluen, and ol Land in fee 
ſimple , and ok an eſtate taple that the vulein e 
hath , the Lozd ſhall haue the Whole fee flmple, 
although he had the villicne but onlp foz terme 
of peares, ſo that ht enter oz ſeiſc according to 
the law de foze the villiene allen, oz ciſe he ſhall 
haue nothing. . 

D. U erup, and if the law be ſo, I think cons 
ſcience followeth the law therein. Foz admits 
ting that a man map with conſcience, haue an 
other man to be his vill ien, the iudgemẽ t ol the 
Law in this caſe( as to determine what 8 

t 


20 


fk 


' The 19. Chapter. 91 


the Loꝛd hath in the land by his entry) ie nei⸗ 
ther againſt the law of reaſon noz againſt the 
law of God, and therefoze conſcience muſt ſol⸗ 
low the Law of the Bealme. But I pꝛay thee 
let me make alittle di toheare thine 02 
pinion in another caſe ſomewhat pertapning 
fo the queſtion,and it is this: It an Executoz 
haue a villetne, that his teſtatsz had foz terme 
of peares,4 he purchaſeth lands in fee, and thee 
erxecutoz entreth ints the land, what eſtate hath 
he by his entry: 8. A Fee ſimple, but that ſhalbe 
to the behofe ok the teſtatoꝛ, ſhalbe an aſſets 
in his hands. D. Wel then J am content with 
thy conceipt at this tune in this caſe, and N 
p2ap ther pꝛocet d to another queſtion. St. 222 
almuch as it appearcth in this caſe & in ſome 
other befoze, that the knowledge of the law of 
England is right neceſlarie foz the god ozde= 
ring ofthe c e: I would heare thine o⸗ 
pinion, It a man miſtake the law, what danger 
it is in conſcience, foz the miſtaking of it. D. 1 
p2ay thee put ſome caſe in certaine therof that 
thou doubteſt in, # I Wil with god will ſhew 
ther mp mind therein, oz elſe it wil be ſomes 
what long oꝛ it can be plainly declared, and J 
would not be tedious in this wꝛiting. 


4 The 17, queſtion of the 
Srudent, 


Cap. 19. 


A Man hath a Villeine for terme of life, the 
Aviilein purchaſeth 3 in fer as in — 
iy 


The 19. Chapter; k 
of the laſt Chapter, and the tenaunt foz terme 
ol lie entreth , and after the Atlieine dpeth, 
he in the reuerſion pꝛetending that the tenant 
ſoz terme of like hath nothing in the Land, but 
ko; terme ol life of the Uilletne , aſketh coun⸗ 
ſaue of one that ſhcweth him that he hath god 
right to the Land, and that he map lawfullp 
enter, and though that counſatle he in the res 
nerſion entreth , by teaſon of the which ens 
trie, great ſuits. and expences follow in the 
Law, to the great hurt of both parties: what 
danger is this to hun that gaue the ceunſaue : 
D. Whether meaneſt thou that he that gane 
the counſatle, gaue it willingly againſt the 
Law, oz that he was ignozant of the Law? 
St. That he was ignozant of the Law: foz 
il he knew the Law, and gaue counſa ile to the 
contrarie, I think him bofid to reſtitutis, both 
to him againſt whom he gaue the counſatie,and 
allo to his Client (if he would not haue ſued 
bat foz his caunſaite) of all that they de dams 
niſied by it. 

D. Then will J pet further aſke thee this 
queſtion, whether he ol whom he aſketh couns 
faile gaue himſelſe to lcaruing, and to haue 
knowledge of the Law after his capacitie, oz 
that he twke vpon him to giuc counſatle, and 
twke no ſtudic competent to haue learning: foꝛ 
if he did fo, I thinke he be bounden in conſci⸗ 
ence to teſtitution of all the coſtes and dama⸗ 
ges that he ſuſtained, to whom he gane coun⸗ 
fatle , if he would not haue ſued but though 
bis counſaile , and alſo to the other partie. 
But tf a man that hath taken 2 als 

n 


The 1 — 


gine counſel 


| Conſcience to reſtitution of colts and damages 


(as thon haſt ſapd befoze) and alſo to make as 
1 4 

Stu. What if her aſke counſel of one that he 
knoweth is not learned, and her giueth him 
counſell in this caſe to enter, by koꝛce whereof 
he entreth Do, Then be they both bound in 
* tm eminem. 6 an 
tie il de be ſufficient, and elle the Tounlellou 
_ he aſſented and gaue counſell to the 


zong. 

St. But what is the Counſelloz in that caſe 
bounden to him that he gaue counſell to: Do. 
To nothing : Foz there was as much default 
in him that aſked the counleil, as in him that 
= it, foz he aſked counſell of him that Hee 

new was ignozant, and in the other was des 
ſault foz the pʒ eſumption, that he would take 
bpon _ to giue counlell in that her was ig⸗ 


noꝛant 

St. But what ik her that gaue the counſell, 
knew not but that he that aſked it, had truſt in 
him, that hee could and would giue him god 
counſell, and that he aſked counſell foz to oʒdet 
well his conſcience, — that the trueth 
was, that he could not ſo doe? 

D. e 4 gaue the counſell bouns 
den to offec to the other amends, "ant the 0s 


not take it 
es Tl ith $.Thar 


The 19. Chapter. 


It · That were ſomt what pertions, Fox haps 
y he would take it though he haue no right to 
it, except the woꝛld be wel amended. D. hat 
thinkeſt thon in that amendment- Stu. I truſt 


euety man will doe now in this woꝛld as they 


would be done to, ſpeake as they think, reſtoze 
where they haue done wong, refuſe monep if 
they haue no tight to it, though it bee offered 
them, do that they ought to doe by conſciencs,# 
though that thep cannot be compelled to it by 
no Law, and that none will gine counſell, but 
that they ſhall thinke to be accoꝛding to conſci⸗ 
ence, and if they doe, to do what they can to te⸗ 
fozme it, and not to intermit them ſelues with 
fuch matters a5 they be tgnozat in, but in ſuch 
caſes to ſend them that aſke the counſell to o⸗ 
ther, that thep ſhall thin ke bee moze cunning 
than they are. 

D. It were verp wel if it were as thou haſt 
ſapd, but, the moze pittie, it is not alwap fo. 
And eſpectally there is great default in gtuers 
of counſell, foz ſome foz their owne lucre and 
p2ofir gine counſel to comfozt other to ſue that 
they know haue no right, but J trult there be 
but few of them: and ſome foz d2tad, tome ſoz 
fa102, ſome foz malice, and ſome vpon conſide⸗ 
rations,and to haue as much done fo: them an 
other time to hide truth. And ſome take vpõ 
them to giue counlell in that thep be 1gnozant 
tin, and pet when they know the truth will not 
withd:aw that they haue mildone, fox they 
thinke it ſhould be greatly to their rebuke, and 
ſuch perſons ſollow not this counſel, that ſaith 
That wee haue vnaduiſcdly done, let vs — 

9 


| 


| 


The 20. Chapter. 93 
good aduiſe reuoke again. S. Ind if a man gine 
counſeil in this N after as his learning 
and conſcience gineth him, and regardeth not 
the Laws of the Realme, gtueth he god coans 
ſell / Do. If the Law of the Realme be not in 
that caſe againſt the Law of God, noʒ againſt 
the Law of reaſon, he giueth god coun⸗ 
fell : Foz euerie man is bound to ſollow the 
Law of the countrie where he ts, ſo it be not a⸗ 
gainſt the ſaid Laws, and ſo map the caſes be, 
that he map bind himſelfe to reſtitution. S. It 
this time J wil no farther trouble ther in this 


The 18, queſtion of the Student. 
Cap. 20. 


F his me re motion giue lands to 
18. 9. and to his heires by Indenture, vpon 

a condition, that he ſhall perely at a certame 
dap pap to Jo. at Stile out of the ſame land a 
certaine Rent, and if he doenot, that then it 
ſhalbe lawfull to the ſaid Jo, at Stile to enter 
ec. ifthe rent in this caſe be not paped to John 
at S tile, whether may the ſaid John at Stile 
enter into the Lands bp conſcience, though he 
map not enter by the law: . May he not enter 
in this caſe by the Law, ſith the: wozds of the 
Indenture be that he ſhall enter? S. No vert? 
ip, Foz there is an annttent Marime in the 
Law, that no man ſhall take aduauntage ma 
condition, but he that is partie oz pꝛiuie to ths 
condition, and this man is not party noz — 


— — —— — — 


The 20. Chapter. 
C — 12 — aduauntage of it. D. 


| that 
the intent of the giuer was, that if he were 
not paied of the rent, that her ſhould haue the 
land: Jt ſ@meth that tn conſcience he to 
haue it, though he cannot haue it by the Law. 
St. In many caſes the intent of the partie, is 
vopd to all intents,if it be not grounded accozs 
ding to the law: And therefoze if a man make 
a leaſe to another foz terme ot lile, and after of 
his meere motion he confirmeth his eſtate foz 
terme of lile to remaine after his death to anos 
ther, and to his heires. In this cale that re» 
mainder is volꝭ in law and conſcience, fo: by 
the Law there can no remainder depend vpon 
no eſtate, but that the ſame eſtate beginneth at 
the lame time that the remainder doth: Ind in 
this caſe the eſtate began bete, and the confir- 
mation enlarged not his eſtate, noz gaue him 
no new eſtate. But if a leaſe be made to a man 
foz terme of another mans like, and after the 
le ſſog ontip of his mere motion confirmeth the 
Land to the Lefſze foz terme of his owne lpfe, 
the remainder oner in Fe, this is a god res 
mainder in the law and conſcience: and ſo met 
thinketh the intent of the partie ſhall not bee 
regarded in this caſe. Do. And in the firft caſe 
that thou haſt put. m thinketh though it paſſe 
not by wap of graunt of that, pet ſhall it paſſe, 
as by the wap of remainder of the 
fot cuerp deed ſhalbe taken moſt ſtrong agai 
the grauntoz,and the taking of the deed in this 


calc is an attoznement in it ſelte. — 


2 — — 


The 20. Chapter: 94 


not ber, foz hea in the remainder is not party to 
the deed, and therefoze it cannot be taken by ß 
Wap of graunt of the reuetſion: foz no graunt 
can bee made but to him that is partie to the 
deed, except it be by wap of remainder. Ind 
therfoze if a man make a leaſe foz terme of life, 
and after the lefloz grant to a ſtranger that the 
tenant foz term of lie ſhal haue the land to him 
and to his he it es, that graunt is voyd if it be 
made onlp of his mere motion Without rec6- 
pence. Ind in likewiſe if a man make a Leaſe 
foz terme of life, and after graunt the renerſion 
to one foz terme of life, the remainder ouer in 
ler, and the Tenant atturneth to him that hath 
the eſtate foz terme of life onlp, intending that 
he onelp ſhould haue aduantage of the graunt, 
his intent is void, a both ſhall take aduantage 
therof, and the attoznement ſhalbe taken god, 
accozding to the graunt : And ſo in this caſe, 
though the Feoffour intended that if the rent 
Were not pated, that the ſtraunger ſhould en⸗ 
ter, yet becauſe the law giueth hum no entrie in 
that caſe, that intent is void, a the ſame trans 
ger ſhall neither enter into the land by law noz 
conſcience. Do. what ſhall then ber done with 
that land as thou thinkeſt atter the condition 
broken: Sr. J think that the feoffoz in this caſe 
map lawfullp reenter, foz when the feoſfement 
was made vpõ coditzon that the feoffee would 
pap a rent to a ſtranger,in thoſe wozds is con» 
cluded in the Law, that it the rent were nos 
paid to the ſtranger, that the feoffoz ſhould res 
enter: foz thoſe ds vpon condition imply 
lo mich in the law though it be * 


The 21. Chapter. 


And then When the keofkoz went further e ſaiy 
that it the rent were not paid, that the 

chould enter, thoſe wozds were votd in ß law : 
and ſo the effect of the derd ſtood vpon the firſt 
wogds wherebp the feoffoz map reenter in law 
& conlctence: but if the firſt woꝛds had not bin 
condittonell, J would haue holden it the greas 
ter doubt. Do. pay thee put the caſe thereof 
in certame with ſuch wozds as bee not condt= 
tionall that J may the better perceine what 
thon meaneſt therein, 


The 1g. queſtion of the Student. 


. Cap. 21. 


' A Man moketh a Feoffement by deed inden- 
ted, and by the ſame deed it is agreed, that 
the feoffee ſhall pap to . B. to his heirs 

n certaine rent perelp at cettaine dapes, E that 

it he pay not þ rent,the it is agreed that . B. 

02 his hetres ſhall enter into the land, and after 

the fcoffee papeth not the rent, tht the queſtion 

io, who onght in conſcience to haue this land 
and rent. D. Exe wer argue what conſcience 
dul, let vs know farlk what the Law Wil ther⸗ 
in. S. Þ thinke that by the law neither the feol⸗ 
foz ne pet thc ſayd . B. ſhall neuer enter into 
the Land in this caſe 2 nonpayment of the 
rent, foz there is no ret ntrie in this caſe ginen 
tothe Feoffoz foz not payment of the rent as 
there is in the caſe next befozc,+ the entric that 
is giuen to the ſaid . B. foꝛ not paiment ther⸗ 


of ia void in the Lad, decauſe he is eſtrange — 


The 21. ©] Ker. f 95 


the derd, as it appeareth alſo in th next chap⸗ 
ker betoꝛe. And ther g toe mee thinketh that the 
greateſt doubt in this caſe is to ſe to what vie 
this teottement ſhal be taken. 

D. There appearcth in this caſe as thou 
haſt pn: it, nocolideration ne recompence gi⸗ 
gen to the feoffoz, whereupon anp.vie map bee 
derined : and it the caſe bee ſo indeed , and that 
the feoffongr declared neuer his mind ther ein, to 
What vſe ſhall it then be taken: St. I thinke u 
thall bee taken to bet to the vie of the feoſte ag 
long as he papeth the rent, foz there is no reas 
fon why the feoffce ſhould bee buſicd with paps 
ment of the rent hauing nothing fsz his laboz 2 
ne it may not conueniftip bee taken that the in⸗ 
tent ot the feoffour was ſo except hee expzeſs: 
ſed it, and then it mult bee taken that he inten⸗ 
ded to tecõpt᷑ca the fcoffer foz the buſines, that 
heſhould haue in the papment ouer, and by the 
Wwozds following his intent appeareth to bee 
ſo, as mee thinketh , (oz if the rent were not 
papd,he would that A. B. ſhould enter, and ſo 
it ſet nieth he intended not to haue any vie him⸗ 
ſelle: and thus me ſermeth this caſe ſhould ba⸗ 
rie from the common caſe of vſen, that is to ſap, 
il a man ſciſcd ol land make a feffement theres 
of , and it appeareth not to what vſe the feoffea 
ment was made, ne it is not vpon any bars 
gainc oz othcr recompence,then it halbe taken 
to be to the vie of the fcoffoz,crcept the cotrarp 
can be pꝛoued by ſome bargaine , oz other like, 
oz that his intent at the time of the liner ie of 
ſeiſin was erpzeſſed that it ſhould bee to the 
ble of the feoffer 0z of ſome other, and 2 


The = Chapter. 


ſhall go accozding to his intent:but in this cafe 
me thinketh it ſhalde takenthat his intẽt was, 
that it ſhould firſt be to the ble of the feoſtet, fo 
the cauſe be oe rehearſed, except the contt arte 
can be pꝛoue d, a fo that knowledge of the inttt 
of the feffo2 is the greateſt cettaintie foꝛ know ⸗ 
ledge of the vſe in this caſe as me ſeemeth :; but 
when the feoffour gocth further and ſaith that 
if the rent de not pd, that then the ſaid Z. B. 
ſhould enter into the Land, then it appeareth 
that his intent was that the rent ſhould ceaſe, 
and that . B. ſhonidenter into the Land, and 
though hee map not by thoſe woꝛds enter into 
the land after the rules of the law, and to haue 
freehold, pet thoſe woꝛds ſe me to bee ſuffictent 
to pꝛoue that the intent of the feoffoz Was that 
hee ſhould haue the vſe of the land: foz ſich hee 
had the rent to his owne bie, and not to the 
ble of the feoffour,fo it ſermeth he ſhall haue the 
vle of the Land that is aſſigned to him foz the 
paiment of the rent,Do, But J am ſomewhat 
in doubt whether het Had the rent to his owue 
ble : foz the intent of the feoffoz might bee that 
hee ſhould pay the rent foz him to ſome other, 
oz ſome other vic might bee appointed thereof 
dy the feolfoz. St. I ſuch an intent can bee pꝛo⸗ 
ued, then the intent muſt be obſcrued : but wee 
bee in this calc to wit, to what vſe it ſhall bee 
taken if the intent of the feoſtoz cannot bee pꝛo⸗ 
ged, and then me thinketh it cannot bee othere 
Wile taken, but it ſhall bee to the vle oſ him to 
whom it ſhould bee pald: fog ij ugh it bee cal⸗ 
led a rent, pet it is no rent in Law, ne in the 
law he ſhall neuer haue remedp fo: 2 it 

c 


The 21. Chapter. 96 : 
ere aligned to him, and to his hetres dvith 
out condition, n bp diſtreſte, by aſſiſe, by 
W3it of Annuit ie, noz, otherwile,but he ſhal be 
dzinen ts ſue in the | e foʒ his remes 
die, and then when hee fneth in the Chaunces 
rit, hee muſt ſarmiſe that he ought to haue it by 

ence, and that he can haue no temedie fo 
it in the law. Ind then, ſith he hath no t emedy 
to come to it but by the wap of Conſcience, it 
ſet meth it ſhall be takt, that When he hath reco⸗ 
ueted it that he ought to haue it in colcience, | 
that to his owne vie , without the contrary can 
be pzcned, and ik the contrarie can bee pꝛoued, 
and that the intent of the was, that hes 
ſhould viſpoſe it foz him as hee d appoint, 
then hath he the rent in vſeto another bie, and 
ſo one vſe ſhould bee depending vpon another 
ble, which is ſeldome lerne, and ſhall not bee ins 
tended till tt be pzoued:and ſo, ſith no ſuch mat; 
ter is here expꝛeſſed, me thinketh the rent ſhall 
be taken to bee to the ble of him that it is paped 
to, and the Land inlikewiſe that is a d 
to him foz not payment of the ſaid rent bee 
aiſo to his vie, how thinkeſt thou, will conſci⸗ 
ence ſerue therein: Do. Ithinke that ag thou 
takeſt the Lawnow, that conſcience (in this 
caſe)and the Law bee all one, foz the law ſears 
cheth the ſame thing inthis caſe, to know the 
caſe that conſcience doth, that is to ſay, the 
intent of the feoffoz , and therefoze JJ would 
mwue thee further in one thing. Stu. What is 


5 * hat ſith ß intẽt of ß feffoz ſhalbe ſo much 
vegarded in this cale, why it — 


le 22. * Derr. 


to bee as much regarded in the caſe that is in? 
laſt chapter next befoze this, where the wozds 
be condition ul, © gine the feoffoz a title to reenz 
ter: fo me thinketh,that though the feoffoz may 
in that caſe reenter fo2 the condition bzoken , 
that pet after this entry, he ſhall be ſeiſed of the 
land after his ent ry to the vie of Him, to whom 
thc Land was aſſigned by the ſayd Jndenture 
fo: lacke of papmeat of the rent, becauſe the ins 
tent of the feoffoz ſhalibe taken to be ſo in that 
caſc aſwell as in this. Ind J ther let met 
know thy mind, what diuerlitie thou putteſt 
betweerne them. S. Thou dꝛiueſt ince now to a 
narrow diuerſitte, but pet I will anfwere thee 
therein as well as cm.. But ſirſt ere thou 
ſhe w me that diucrlitie, Þ pꝛay thee ſhew mee 
how Uſers began, and why ſo much Land hath 
berne pat in ve in this Kealme as hath bin. 5. 
J Will with god will Jap as mee thinketh 
ther ein. 


¶ How vſcs of land firft began, and by what 
law,and the cauſe why ſo much land 


is put in vic, 
Cap. 22. 


Ses were reſerued bv a ſecdd arp cðtin⸗ 
ſiõ of þ law of reaſon in this maner:whE 
the generall cuſtom of pzopertie, wherbp 
enerp man knew his owne gad fra his neigh⸗ 
do2s was bzought in among ß people: It t̃ol⸗ 
lowed of reaſon þ ſuch lands a gods as a wan 
had, ought not to bec take lcom hun but — 
a 


A. 
ES” 
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aſſent 02 by ozder of a law :and then ſith it is ſo 

hath Lands hath ther eby 

ts to lap, the poſſeſſion of 

Which alter the Law of England is 

e g e — the profes 
itte e 

land: where foze it followeth that he that 

—.— g intendeth to gue onelp the poets 

ſion 8 fret hold thereof to another, #70 kapethe 

p2ofits to himſeife,ought in reaſon 8 conſcience 

to haue the pzofits,ſeeing there is no law made 


to pꝛohibite, bat that in conſcience ſuch reſers 


— 9 — — And ſo when a man ma⸗ 
Beth a emet to another and intendeth that 


he himſcle ſhall take the pzofits,then the feoffee 
is ſaid ſciſed to his bie that ſo infeffed him, that 
is to ſap , to the vie that he ſhall haue the podeſ- 
ſion e freehold thereof,ag inthe Law, to the ins 
tet that the feffoz ſhal take the pzofits : and vn⸗ 


der this maner, as I ſuppoſe, vſes of land firft 
began. D. Jt ſeemeth that the reſetuing of ſuch 
— is pꝛohibited by the law, but if a man make 
a ſtoſtemtt and reierue the pꝛoſits, oz any part 
of the p2ofit , as the graſle , wood oz ſuch other, 
that releruation is void in the law: mer thin⸗ 
keth it is all one to ſap, that the Law iudgeth 
— — hr that the 

law the thing ſhal not be done. 
St. Ttuth it — reſeruation is void in 
thelatv as thou ſaiſt, and that is by reaſon of a 
Martine in the Law that willeth þſuch reſer⸗ 
uation of part of theſaine thing ſhall be tudged 
void in the law : but pet the law doth not pꝛo⸗ 
hibite that no — £m 
t 
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but if it be made it tudgeth of what effect it hal 
de, that ts to ſap, that it ſhall be void, and ſo hee 
that maketh ſuch reſeruation offendeth no law 
therebp,ne bzeaketh no law thereby, and theres 
fozc the reſeruation in conſcience is god: but tf 
it were pꝛohibite by ſtatute that no man ſhould 
make ſuch reſeruation, ne Þno feſfemẽt of twuſt 
ſhould bee made, but þ all the feffements ſhould 
bee to the vic of him to whom poſleſſton of the 
land is giuen: then the reſcruation of ſuch vies 
againſt the Dtatute ſhould be void, becauſeit 
Foerc againſt the law, yet ſuch e ſtatut ſhouid 
not be a ſtatute againſt reaſon, becauſe ſach vs 
ſes were firſt groũde d and relerued by the law 
of reaſon , but it ſhould pꝛeuent the law of rea⸗ 
ſon, a ſhould put away the colideration wheres 
vpon the Law of reaſon was grounded befoze 
the ſtatut made. And then to the other queſt, 
that is to lav, why ſo much land hath been put 
in vſe, it will be ſomewhat long a paranenture 
to ſome tedious to ſhe d all the cauſes particu⸗ 
larly:but the veric cault why the vſe remained 
to the feffoz not withſtãding his own feſfemẽt 
oz fine, a ſometime notwu hſtand ing a recoue⸗ 
ry againſt him, is all vpon one conſideratis at⸗ 
tet the caule and entent of the gilt. ne, oꝛ recoe 
ucry, as is afoꝛeſaid. D. Though teaſon map 
lerue, that vpon a feffement a vſe map be reſer⸗ 
ned to the feoffoz by the intent of the feoffoz as 
gainlt the fozme ot his gift , as thou haſt ſayd 
befoze, pet I marucll much how an vie may be 
rcſerued againlt a fine, that is one of higheſt 
Becozds that is in the law, and is taken in ths 
Law of (o high ces that it ſhould make an 

end 
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end of all ſtrikeg, oz againſt a recouerie that is 
oꝛdeined in the law foz them that bee 
to recouer their right by: and me thinketh 
great inconuemience a hurt map follows, when 
ſuch Recozds may ſo lightiy bee anoided by a 
ſecret intent oz vie of the parties,# by a Nude 
and bare auerrement a matter inder d, and ſpe⸗ 
cially (ith ſuch a matter inder d map bee allead⸗ 
ged þ is not true, wherbp map riſe great ftrife 
betweene the parties, 4 great confuſion & vn⸗ 
cettain*p in the law : but neuertheleſle ſith out 
intent is not at this time to treat of that mat» 
ter, I pꝛay thee touch ſhoꝛtly ſome of the cau⸗ 
ſes,why there hath bin ſo many perſons put in 
eſtate of lands to the vſe of other,as there hath 
bin, foz as J heare ſap, tew men bee ſole ſeiſed 
of their owne land. St. There hath be ne many 
cauſcs thereof, ot the which ſome be put away 
by diners ſtatuts, 2 ſome remain pect:wherfoze 
thou ſhalt vnderſtand, that ſome haue put their 
land in fcoffement ſecretly, to the intent þ they 
that haue right tothe Land, ſhould not know 
againſt whom to bꝛing their action, and that ia 
ſomewhat remedten by diuers Statutes that 
giue ectons agamſt Parnoꝛs and takers of 
the pꝛoſitg. And ſometime ſuch feoftements of 
truſt haue bin made to haue maintenice « bcas 
ring of their feofkxs, which peradutcure were 
great Loꝛds oz rulcrs in the Countrie: and 
thereſoʒe to put away ſuch maintenance, tre⸗ 
dle damages bg giuen dy (tute againſt chem 
that makeiſuch feoffements foz maintenance. 
And ſometune they were made to the vſe of 
Morunaine, Which might he bec made withs 
5 out 
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out fozfeiture though it were pꝛohibit ed that Þ 
ret hold might not be giuen in Mortmain. But 
that is put away by the Statute of R. 2. And 
ſometime they were made to defraud the lozds 
of wards,reliefes,herriots, and of the lands of 
their villeines: but thoſe points bee put᷑ away 
by diners ſtatutes made in the time of king H. 
the 7. Sometune they were made to auoid cre» 
cutions vpon Statute Staple, ſtatute Mer⸗ 
chant, E Recogniſance : a remedie is pzotided 
foz that, that a man ſhall haue execution of ali 
luch lands as any perſon is ſeiſed of to the vie 
of him that is ſo bound, at the time of execution 
ſaed in the 19.pcare of H.. Ind pet remain fes 
offcments, fines, and recoueries in vſe of inanp 
other canſes , in manner as many as there did 
betoze the (aid eſtatute. And one caule whp 
they be pet thus vled, is to put away tenancie 
by the curteſie, and tules ot Dower. Another 
cauſe is,foz that lands in vſe ſhall not be put in 
execution vpon a ſtatute Staple, ſtatute Mer⸗ 
chant,noz Recogniſance, dut ſuch as bee in the 
hands of the Recogniſaꝝ at the time of the exe⸗ 
cution ſued. Ind ſometime lands be put in vle 
that they ſhould not be put in execution vpon a 
Wit of Extendi facias ad valentiam, Ind ſomes 
time ſuch vies bee made, that hee to whole vie 
Ec. may declare his wil thereon, 4 ſometune foz 
faretie of diners couenants in Indentures of 
martagc, other bargains, # theſe 2, laſt arti⸗ 
ctes,be the chte a pzincipal cauſe whp ſo much 
land ts put in vſe. A iſo lads in vſe be not aſlets 
neither in a Formed6 noz in an action of Debt 
againſt the heire:xe they ſhall not be put in exe⸗ 


in 
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ecution by an Elegit ſaed vpon a reconerie as 
ſome men ſap: i theſe be the verte chiefe cauſes 
as J now remember, whp ſo much Land ſtan⸗ 
doth in vie as there doth : E all the ſaid vieg be 
reſerued by the intẽt of the parties vnderſt o 
oʒ agreed between them, and that many times 
directly againſt the wozds of ß feoffement, fine, 
92 recouerte,and that is done bp the law of rea⸗ 
ſon,as is afozeſaid, D. Map not a vſe be aſſig- 
ned to a ſtr anger, aſwell as to be teſetued to 
the Feoffoz, if the Feffoz ſo appointed it vpon 
his feoffement? Stu. Pes aſwell, and in uke⸗ 
wile to the feoffce,# that vpon a free gift with» 
out anp bargain 0z recompence,if the feoffoz ſo 
Will. D. what if nofeoffement be made but that 
a man grant to his feffee, that from henceſozth 
he ſhall ſt and leiſed to his owne vſe,is not that 
vle changed, though there be no'recompencee 
Stu. I thinke yes,foz there wag an vſe in Eſle 
befoze the gift, which he may as lawfully giue 
awap, as he might þ land if he had it in poſſeſs 
ſion. D. Ind what if a man being ſeiſed of land 
in fee, grãt to another of his metre motiõ with⸗ 
out batgaine oz recompence, þ he from thente⸗ 
fozth ſhall be ſeiſed to the vie of the other, is 
not that graunt god? Stu. I ſuppoſe that it is 
not god, fo0z as A take the Law, a man cannot 
commence an vle but by liuerp of ſeiſin oꝛ vp» 
on a bargaine oz ſome other recompence. D. 
' holdmecontented with that thou haſt ſapd in 
— — — 
me what dinerfitte thou betweene thole 
two caſes that thou haſt befoze rehearſed in 
the 20. Chapter and in the r of this 
3 pꝛe: 


— 
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pꝛeſent boke. St. J Will with god will, 


The diuerſitie betweene two caſes hereafter 
following , whereof one is put in the 20. 
Chapter, and the other in the ax, 
Chapter of this preſeny 
Booke. 


Cap. 23. 


13 firſt caſe ofthe ſaid two caſes is this. | 
man maketh a feoflement bp derd indent ed 
vpon a condition $ the feoffer ſhall pop cers 
ta:ne rent perelp to a ſtranger, ac. if he pa it 
not, that it ſhalbe lawſull to the ſtr anget to en⸗ 
ter into the land. In this cafe Þ ſaid befoze in 
the 20. Chapter, that the ſtranger might not 
entcr. becauſe that he wag not pꝛiuie vnto the 
condition. But J ſaid, that in that cale the le⸗ 
offoz might lawfully reenter by the firſt woꝛds 
of the Jndentnre, becauſe they unply a condi⸗ 
tion in the law, a that the other wozds (that is " 
to ſay)that the ſtraunger ſhould enter, be voyb 
in law # conictence, Ind therefoze I ſaid far⸗ 
ther, that when the keoffoꝛ had reentred,that he 
was ſciſed of the land to his owne vſe,and not | 
to the vſe ofthe ſtranger, though his intent at 
making of the Feoffement, were that the 
ranger after his entrie, ſhould haue had the 


land to his own vſe.,tf he might haue entred by 
the law. End the cauſe why J thinke that the 
feoffoz was ſeiſed in that cale to hig owne ble, 
I ſball ſhew ther alterward. The ſecond caſe 
is this, a man maketh a feoffement in ler and it | 
is 
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is agreed bpon the feoffement, that the Feoffer 
ſhall pay a perelp rent to a ſtranger, s if he pap 
it not, that then the ſtraunger ſhall enter into 
the land. In this caſe I ſaid as it appeareth in 
the ſapd txj. Chapter, that if the Feoffe paped 
not the rent: that the ſtranger ſhould haue the 
ble ot the land, though he may not by the rules 
of the law enter ints the land, and the diuerſi⸗ 
tie bet werne the caſes me thinketh to be this. 
n the firſt cale it appeareth as J haue ſayd 
in the ſaid xx. Chapter, that the feoffour 

might lawfullp reenter by the law foꝛ not pap» 
ment of rent, a then when he entred accozding, 
he by that entrie auoided the firſt liue ry of ſei⸗ 
ſin, in ſomuch that after the reentrie her was 
ſeiſed ol the Land of like eſtate as ha was be⸗ 
foze the feoffement : Ind ſo remayneth no⸗ 
thing, whereupon the ſtranger Might ground 
his vſe, but onelp the bare grannt oz intent of 
the froffoz: when he gaue the land to the feoffce 
bpon condition that hee ſhould pay the rent to 
the ſtraunger, and if not, that it ſhould be 
lawſull to the ſtranger toentes : foz the ſeoſte⸗ 
ment is avopded by the reentrp of the feffoz as 
I haneſaid befoze ; and as I ſayd in the laſt 
Chapter, as J ſuppoſe a nude 0z bare graunt 
of him that is ſeiſed of 1:nd, is not ſaffictent to 
begin an vſe vpõ. D. bare grant map change 
an vſe as thou thy ſcife agreed in the laſt chap⸗ 
ter, whp then map not an ble aſwell begin 
vpon a bare grant? S when an ple ts in Eſſe, 
he that hath the uſe may of His mere motion 
giueit away if he Will without recompence, 
as he might the land if he had it in poſſeſſion, 
N ui but 
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but J take it foz a ground, that he cãnot ſo bes 
gin an vſe without a liuery of ſeiſin, oz bpon a 
tecompence 02 bargaine, & that there is ſuch a 
ground in the law, þ it map not ſo bt gin it ap⸗ 
peareth thus: Jt hath bin elwap holde foz law, 
that ifa man make a deed of feoffement to ano: 
ther deliuer the deed to hin as His derd, that 
in this caſe he to whom the dad is deimered, 
hath no title ne medling with the land afoze li⸗ 
uerie of ſeiſin be made to him but onely that he 
map enter # occupie the land at the will of the 
tcoffoz,8 there is no broke ſaith that the feoffee 
in that caſe is ſeiled thereof befozeliuerp tothe 
vſe of the letter. Ind in like wiſe tf a man make 
a derd of le ſtement of 2 acres of land that lye in 
2.ſhircs, intending to giue them to the feolfee 
e makcth liuggie ob ſeiſin in the one ſhire, a not 
in the other, M this cafe it is commonly holden 
in boks that ßᷣ derd is vopd ta the acre where 
no liuexie is made, except it ipe within þ vicw, 
Gue only that he may enter occupp at wu, as 
is aſeſaid: a there is no boke that ſaith that 
the feſta ſhould haue the vſe of the other acre, 
foz if an vic paſſed thereby, then were not the 
deed void vnto all intents , 4 pet it appeareth 
by the woꝛds of the deed þ the Feoffoz gane the 
lands to the feffcy, but ſoz lacke of linerp of ſei⸗ 
ſin ß gift was vnd, s lo me thinketh it is here, 
Bout liuerp of ſeiſin be made accozding. But 
in the 2.cale of the ſaid z. caſes the feoffee map 
not reentcr foz non-papment of the rent, and ſo 
the firſt liuerit of ſeiſin contanueth @ ſtandeth 
in effect, and thereupon the firſt vſe map well 
begin and take etteg in the ranger of the = 

% 
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— — — — 
agreement. Ind ſo me thinketh 

in the firſt caſe the vſe is determined, — 

the liuery of leiſin, wherupon it commenced is 

determined, a that in the ſecond caſe the vie of 


ſes. D. Pet notwithtanding the reaſon that 
thou haſt made, mee thinke that ifa man ſeiſed 
of Lands, make a gilt thereof by a nude p20s 
mile without any liuetie of ſeiſin oz recopence 
to him made, and grant that hee ſhallbe ſeiſed 
to his vſe, that though the pꝛomiſe be vopd in 
the law, that pet neue rtheleſſe it mult hold and 
ſtand gwd in conſcience and by the law of rea 
ſon:foz one rule of the law of reaſon is, that we 
may do nothing againſt the truth, and ſith the 
trueth is that the owner of the ground hath 
graunted that he ſhalbe ſciſed to the ble of the 
other, that grant mult needs ſtand in effect, oz 
eiſe there is no truth in the grauntoz. 8. It is 
not againſt the trueth of the grauntoz in this 
caſe, though by the graunt hee be not ſeiled to 
the vſe of the other, but it pꝛoueth that he hath 
graunted that the law Will not warrant him 
to graunt,wherefoze his grauut is vopd. But 
il the gr auntoꝛ had gone farther and ſaid, that 
he would alſo ſaffer the other to take the pꝛo⸗ 
fits of the Lands without let 02 other inter⸗ 
ruption, 02 that he would make him eſtate in 
the Land when he ſhould bee required, then N 
think in thole caſes he were boſid in _— 
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by that fule of the law of reaſon that thou haſt 
rememb:ed,to perſozme them, il he intend to be 
bounden bp his pzomile,oz els he ſhould goe as 
gainſt his owne trueth, and againſt his ane 
pꝛomiſe. But pet it ſhall make no ble iu that 
caſe, noz he to whom the pꝛomiſe is made ſhall 
haue no action tn the Law vpon that pzomile, 
though it ber not perfozmed, foz it is calledjin 
the law a Nude oz naked pꝛomiſe. Ind thus 
me thinketh, that in the firſt caſe of the ſayd 
two caſes,the grant is now auoided in the law 
by the reentry of the feoffoz, and that the feoffoz 
is not boũden by hits — neither in law no2 
conſcience, but in the ſecond caſe hee is bound, 
ſo that the vſe paſſcth fro him, as I haue ſayd 
befoze. D. I hold me content with thy conceit 
foz this time, but I pꝛap thee ſhew mee ſome⸗ 
What moze at large what is taken foz a Nude 
contract, 0z a naked pꝛomiſe in the Lawes of 
England, and where an action map lye thercs 
bpon,and where not. St. Y will with god will 
{ap as me thinketh therein. 


4 What is a Nude contract, or naked promiſe 
after the Lawes of England, and whether 
any action may lyc theteupon. 


Cap. 24. 


Fa it is to be under ſtod, that conteacs be 
grounded vpon a cuſtome of the realm,s by 
the taw that is called lus gentium, not di⸗ 
rectly by the law of reaſon, foz when all things 
wert in common, it needed not to haue cons 
tt acts, 


were right expedient to al people,ſo that a 
might haue of his neighboz that he had not of 
His owne, and that could not hee lawfallp but 
by his gift, by wap of lending, concozd, oz by 
ſome leaſe, bargain, oꝛ ſale: and ſuch bargains 
and ſales be called contracts, and be made by 
aſſent of the parties vpon agreement between 
them, ol gods 0z lands, foz money, oz foz other 
recompence,but of mony vſuai,foz mony vſnall 
is no contra. Aiſo a concozd ts pzoperip _ 

an agreement betwer ne the — with di⸗ 
ners articles therein, ſome riſing on þ one part, 
and ſome on the other, A's if J. at Stile letteth 
a Chamber to Henric Hart, and it is farther 
agreed betweene them, that the ſapd H. Hart 
ſhol goe to bod With the ſaid John at Stile, 
and the ſaid Henry Hart to pap foz the Cham? 
ber and bozding a certaine ſumine ac. this is 
pꝛoperly called a Concozd, but it is alſo a con⸗ 
tract,# a god action lpeth vpon it. Howbeit it 
is not much argued in the Laws of England 
what diuerſitie is betwcene a contract, a conz 
coꝛd, a pꝛomiſe, a gift, a lone, 02 a pledge, a bars 
gam, a coutnant, oꝛ ſuch other, Foz the intent 
of the law is to haue the effect ol the matter ars 
gued and not the termes. Ind a nude contract 
is, where a man maketh a bargaine, oz a ſale of 
his gods 02 lands, without any recompence 
appointed foz it: Is if I ſap to another, I ſell 
thee all inp Land,oz all my gods, and nothing 
is aſſigned that the other ſhall giue oz pay foz 
it, this is a Nude contract, and as I take it, it 
is void in the law and conſcience: and a Nuve 


x after 
— — But if J tak 
and after they be loſt oz impayzed my 
negligent keeping, there an action ly But 
what opinton hold they that be learned in the 
law of Englãd in ſuch pꝛomiſes that be called 
naked oz nude pzomiſes : whether do they hold 
that they that make the pꝛomiſe, be bounden in 
coſctence to perſoʒm their pꝛomiſe, though they 
cannot be compelled therto bp the law, oz not: 
S. The bos of the Law of England entreat 
uttle thereof, fo2 it is left to the determination 
of Docozs, # therefoze J pꝛay thee ſhew me 
ſomwhat now of thy mind therein, s the J ſha 
ſhew ther ther in ſomewhat of the minds of dis 
uers, that be learned inthe law of the Realm. 
Do. To declare þ matter [plainly after the ſay⸗ 
ing ol Doctoꝛs, it would aſke a long time, and 
therefoze wil touch it bꝛieſly, to giue thee oc⸗ 
caſion to defire to heate moze therin hereafter. 
Fuſt thou ſhalt vnderſtãd that there is a pꝛo⸗ 
miſe that is calied an Jduow, a that is a pzo⸗ 
miſe made to God, a hee that doth make ſuch a 
vow vpon a deliberate mind intending 1 pers 
ozme 
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kenne it, ia bound in conſcience to do it, though 
it be only made in the heart without pꝛonoun⸗ 
cing of woꝛds, and of other pzomiſes made to 
man vpon a certain conſideratis, if the pꝛonuſe 
be not againſt the law: as if A pꝛomiſe to gine 
B. xx.t becauſe he hath made him ſuch a houſe 
oz hath lent him ſuch a thing,oz ſuch other like, 
'I think Mm bound to keep his pzomiſe, But 
it his pzomiſe be ſo naked, that thete is no mas 
ner of conſider ation why it ſhould be made, thẽ 
I thinke him not bound to per foʒme tt,foz it is 
to ſappole that these was ſome errour in the 
making of the pꝛomiſe:but if ſuch a pꝛomiſe be 
made ts an Uniuerſitie, to a city, to the church, 
to the Cler gie, o to poze men of ſuch a place, 
E to the honoz of God,oz ſuch other cauſe like, 
as foz maintenance oflearning,of the common 
wealth, of the ſeruice of God, oz in reliefe of 
pouertie, 0z ſuch other, then I think that he is 
bounds incolcience to perfozm it, though there 
bee no conſideration of wozidly pzofit, that the 
grauntoz hath had oz intendeth to haue fo2 it: 
and in all ſuch pzomtfes it muſt bee vnderſtod 
that hee that made the pzomile intended to bee 
bound by his pꝛomiſe, foz ciſe commonly after 
ail Doctozs hee is not bound, vnleſſe hee were 
bound to it befoze his pzomile: As it a mi p20« 
mile to gine his father a gowne that nerd 
of it, to ketpe him from cold, and pet 

not to giue it him, ncuertheleſſe he is bound to 
gine it, foz he was bound thergto befoze. Ind 
aſter ſome Doctours a man map bee excuſed of 
luch a pzomile in conſcience by caſualtie that 
cometh after the pꝛomiſe, iſ it be ſo, that if = 

a 


not tobe holden in c 
a cauſe #c.Ind if the pꝛomiſe be good and with 
a cauſe, though no wozldip pzofit grow 
thereby to him that maketh the iſe, bus 
onelp a ſpiritual pzofit,as in the caſe befoze re« 
hearſed of a pꝛemiſe made to an UIntuerſity, ts 
a Citie, to the Church, oz ſuch other, # with a 
cauſeas to the honour of God, there is moſt 
commonly holder that an actt6 vpon thoſe pꝛo⸗ 
nules lyeth in the Law Cannon. Sc.aihether 
dock thou meane in ſuch pꝛomiſes made to an 
Untuerſitic,to a citie, 02 to ſuch other as thou 
haſt rehearſed befozc, e with a cauſe , as to the 
hononr of God oz ſuchother, that the partie 
halbe bound by his pꝛomiſe, if hee intended not 
ta be bounden thereby, ve oz nayr Do. I thinke 
nap , 02 moe than bpon pzomileg made vnto 
conunon pet ſons. Stu. And then mee thinketh 
clerrclp, that no act ion can lie againſt him vp6 
ſuch pzomiſes, foz it is ſecret in his owne con⸗ 
ſcience, whether he mtended foz to be bound oz 
nay. Ind of the intent inward in þ heart, mans 
law cannot 1dg:,and that is one of the cauſes 
Shy the Law of God is neceſſatie (that is to 
ſap) to iudge inward things, and it an action 
ſhould lie in $ caſe in þ1aw Cãnon, then ſhould 
the law Canyon tudge vpõ þ in ward intent of 
the heart, which cannot be as me ſermeth. And 
ther loze after diners þ be leasned in the lawes 
ol the realme, all yꝛonules ſhalde taken in this 
mane r 


OO 


S pzomilſed , hee that made the pꝛo⸗ 
miſe haue no wozidiy pzofit by it. And if a man 
ſay to another, heale ſuch a poge mani of his 
diſeaſe, oz make an high wap, and J ſhall gine 
ther thus much, and if he do it, I think an acttz= 
on lyeth at the common Law, And mozeoner 
though the thing that he ſhall do be all ſpititu⸗ 

all, yet it he per tome it, I thinke an aa ion ly⸗ 
eth at the common Law. Is if a man ſap to an 
other, faſt foz me all the next Lent, and J ſhal 
giue thee xx. pounds, and hee perfozmeth it, Y 
thinke an action lyeth at the Common Law. 
Ind in likewiſe if a man ſap to another, marrp 
my daughter and J will giue thee 20.pounds, 
vpon this pꝛomiſe an action lpeth, it hee — 
his daughter: Ind in this cafe hee cannot d 
charge the pzomile though hee thought not to 
bee bound ther eb. foz it is a god contra, and 
hee may haue Quid pro quo, that is to ſap, the 
p2eferment of his daughter foz his mony. But 
in thoſe pꝛomiſes made to an Uininerſitic, oz 
ſuch other as thou haſt remembzed befoze , 
with ſuch cauſes as thou haſt ſhewed , that is 
to ſay, to the honour of God, oz to the increaſe 
ot learning, oz ſuch other like, where the par⸗ 
tie to whom the pzomile was made is bound 
to no new charge, by reaſon of the pzomiſe 
made to him, but as hee was bound to bes 
foze, there thep thinke that no Action lyerh 
again} him „ thongh hee perfourme not 
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his pꝛomiſe, foz it is no contract, 4 fo his own 
conſcience mult be his indge whether he inten · 
ded to bee bound by his pzomile oꝝ not. Ind if 
he tntended it not, then he offended foz his dil: 
ſimulatton only, but if he intended to be a 
then il he per koꝛm it not, vntruth is in him, and 
he pꝛaueth hunſeile to bee a lyer, which is pꝛo⸗ 
hibited al wel bp the law of God, as by the law 
of reaſon : Ind furthermoꝛe, many þ be learned 
in the Law of England hold , that a man is as 
much bounden in conſcience by a pꝛomiſe made 
to a common perſon, if he intended to be bound 
by his pꝛomiſe, as he ta in the other caſes that 
thcu haſt tememdꝛed of a pꝛomiſe mage to the 
T hucch,oz the Clergie, oꝛ ſuch other Noz they 
ſap that aſmuch vntrueth is in the breaking of 
the one as ofthe other, & they lay that the vn: 
truth is mozc to bee pond2cd than the perfon to 
whom ß pꝛomiſes be made. D. But what hold 
they if the pꝛomiſe ve made foꝛ a thing vat, as 
Ipꝛomiſe thee xl. t. foz that thou Halt bun ded 
me ſuch a houſe, ipcth an act ion there : 5. They 
ſuppoſe nay, but he ſhall be bound in conictence 
to per toꝛm it after his intent, as is befoze laid. 
Do. And if a man pꝛomiſe to giue another xl li. 
in recompence foz ſuch a treſpas that hee hath 
done him, lyeth an action there: St. J ſuppoſe 
nap, 2 the cauſe is foz that ſuch pꝛomiſes be no 
pertect contracts : foꝛ acontrac is pzoperip 
where a man foz his mony (hall haue bp aſſent 
of the other party certaine gods oz ſome other 
p20fit at the time of þ contract oʒ after : but if þ 
thing bee pzonuſe dfoz a cauſe þ is paſt by way 
of a xecopence, then it is rather an accoꝛd thã a 
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tontract, but then the Law is, that vponſach 
accozd the thing that is pzomiled in recompt ce 
mult be paid, oꝛ deliuet ed in hand, foz vpon an 
acc oꝛd there ipeth no action. D. But in the caſe 
of treſpaſſe, whether hold they that hee be boũd 
by his pꝛomiſe, though hee intended not to bee 
bound thet eby. S8. They think nap,no moze tha 
in the other caſes that be put befoze.D. In the 
other caſes he was not bound to that he pzomt- 
ſed, but onely by his pꝛomiſe, but in this caſe ol 
treſpas, hee was bound in conſcience befoze the 
pꝛomiſe to make tecompence foz the treſpaſle : 
and therfoze it ſeemeth,that he is dound in cons 
ſcience to keepe his pꝛomiſe, thou hee entended 
not to be bound thereby. 

St. Though he were bound befoze the pꝛo⸗ 
milc to make recompece foz his treſpas, pet hee 
was not bound to ns ſumme in certaine but by 
his pꝛomiſe: and becauſe that the ſumme may 
bee ta much, oz to little , and not egall to the 
treſpas , and that the partic to whom the treſ⸗ 
pis was done notwithſtanding the pꝛomiſe is 
at libertie to take his aa ion of & reſpaſle it het 
will, thcrefoze they hold that hee map bee his 
owne Judge in conſcience, whether he entens 
ded to bee bonnd by his pꝛomiſe 92 not, as hee 
map in other caſes, but it it were of a debt, then 
they hold that he is bound to perfozme his pꝛo⸗ 
miſe in conſcience. Doct. t hat it in the caſe of 
Trelpaſſe hee affirmeth his pꝛomiſe with an 
oath. Sr, Then they hold that hee is bound to 
per ſoꝛʒme it foz ſauing of his oath , though hee 
entended not to bee boand , but if hee entended 
to be bound by his pzomile, * they lap, that 
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an oath needeth not but to enfozce the pzomiſe» 
toz they lap , hee bzcaketh the Law of reaſon » 
Which is, that we may doe nothing againlt the 
truth, aſwell wht he bzcaketh his pꝛomiſe that 
he thought in his own heart to be bound by, as 
he doth when hee bzcaketh his vath,though the 
offence bee not fo great by reaſon of the per iu⸗ 
rie. Mozeouer to that thou ſapeſt that vpon 
ſuch pꝛomiſes as thou haſt rehcarfed beloze, 
ſhall lye an actton aſter the law Cannon, verily 
as to that in this realme there can no action lp 
thereon in the ſpiritual caurt, it the pꝛomile be 
of a tempoꝛal thing, ſoʒ a Pzohtbiti6,0z a Præ- 
munire facias ſhould iy in that caſe. D. That is 
marueil ith there can no actton lie thereon in 
the Kings court as thou ſaiſt thy ſelte.S. That 
maketh no mattet, fo though there lie no actt- 
on in the Kings court, againſt executoꝛs vpon 
a imple contract , pet it thep bee ſued in that 
caſe foz the debt in the Spirituail court, a pꝛo⸗ 
hibition lpeth. And in ikewiſc if a man wage 
his Law vntrucly in an action of debt vpon a 
contract in the Kings Court, pet hee ſhall not 
be (ted foz the perturie in the Spiritual court, 
and pet no remedie lyeth ſoꝛ the pertutie in the 
Kings Court: foz the Pꝛohibition lpeth not 
oncly, where a man is ſued in the Spiritual 
Court of ſuch things, as the partie map haue 
his remcdie in the kings court, but alſo where 
the Spiritual Court holdeth plee in fuch caſe, 
where they by the Rings pzerogatine , and by 
the auntient cuſtome of the teaune ought none 
$ hold, Dot, TJ will take aduiſement vpon 
that thou haſt ſaid in this matter, till anothet 
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ttme, and e now pꝛoced to 
— — I pꝛap ther now p2oced to another 


4 The 30, queſtion of the Student. 


Cap. 25. 


Man hath t wo fons,one boꝛne befoze ef: 
poulels, ⁊ the other after eſpouſels, a the 
father by his will bequeatheth to his fon 

d hctre all his gods, which ol theſe two ſonns 
ſhal haut the ga ds in conſcit᷑ce? D. A8 J ſaid 
in our ſirſt dialogne in latin. the laſt Chap.the 
doubt of this caſe dependeth not in the knowsz 
ing what conſcience will in this caſe, but ras 
ther the knowing Which of the ſonnes ſhall bee 
tudged heire (that is to ſap) whether he ſhall be 
taken foz here that is heite by the Spiritual 
Law, oz hee thavis hepte by the Law of the 
Kealme , 02 elſc that it ſhall bee indged feꝛ hm 
that thc father twke foz herre ? St. As tothat 
point, admit the Fathers mind nat to bee kno⸗ 
wen,c2 cls that his mind was þ hee ſhould bee 
taken toꝛ heir, that ſhould be tudged fox heir by 
the law, that in this caſe it cught to bet iudged 
by. Ind then J pz iy ther ſhew mee thy minde 
ther ein, foz thongh the queſtion be not direckt ly 
depending vpon the point to ſce what coͤnſci⸗ 
ence will in this caſe, pet it is right expedient 
toʒ the well oꝛdering of conſcience , that it bee 
kno wen after what law it ſhall bee iudged: foz 
it it cught to be iud ged after the tempoꝛall law 
who would be heire, the it were againſt cõſci· 
ence, it the iudgeg in the (pirituall Law ſhould 
On Judge 
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Judge him foz Hetre that is heir e by the ſpiri⸗ 
tuall Law, and J thinke they ſhould bee beund 
to teſtuution thereby, and therefoze I pzap 
ther ſhcw mee thine opinion, after what Law 
it ſhall be iudged. D. Mee thinketh that in this 
cale it ſhalbe iudged after the law of ß church, 
toꝛ it appeareth that the bequeſt is of gods, 
and thercfoze if an ſuit ſhalbe taken vpon the 
cxccut ion of the will foz the bequeſt, it muſt bee 
taken inthe Spirituall Court, and when it 
is depending in the Spirituall court, me thin: 
keth it muſt be indged after the ſpirituali law: 
foz of the Tempozail law they haue no knows 
led ge, noz they are not boũd to know it as mee 
thinketh , and moze ſtronger not to Judge afs 
ter it. But if the bequeſt had bern of a chattell 
reall, as ofa leaſe foz terme of peares, oꝛ ol a 
Ward, 02 ſuch other, then the matter ſhonld 
haue come in debate in the Kings Court, and 
then J thinke the Judges there ſhould indge 
after the Law of the Realme, and that is, that 
the ponger bꝛother is hcire : and ſo me thinketh 
the diuerſitie of the Courts ſhall make the di⸗ 
uerſitie of tudgement. St. Ol that might follow 
a great incdueniẽce as me ſæmeth, foz ut might 
be ſuch a caſe that both chattels real, and chats 
tels per ſonall were inthe wil, a the after thtne 
opinidn, the one lonne ſhould haue the chattels 
pcrfonall , and the other ſor ne the chattels re⸗ 
all, and it cannot be conuententiy taken ag me 
thinketh, but that the fatherg will was, that 
the one ſonne ſhonld haue all, and not bee diui⸗ 
ded. Therefozc me thinketh that he ſhalbe iud⸗ 
ged foz heite that is heite bythe common law . 
| an 
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and that the Judges ſpirituall in this caſe bee 
bound to take notice what the common law is. 
foz ſith the things that be in variance der tem⸗ 
p02all,that is to ſay, the gods of the father, it 
is reaſon that the right of them in this realme 
ſchall be determined by the law of the Rcolme. 
D. how map that be: foz the Judges ſpirity 11 
know not the law of the Realme, nc they can⸗ 
not know it as to the moſt part of it, foz mach 
part of the law is in ſuch ſperch that few men 
haue knowledge of it, # there is no meanes ne 
familiaritie of ſtudie between them that learne 
the ſayd Lawes : foꝛ they be learned in ſcueral 
places and after divers wayes, s after diucrs 
maners of teachings, and in diucrs ſpeeches, 
d commonly the one of them haue none of the 
Wookes of the other, and to bind the ſpirituall 
Judges to gine Judgement alter the law that 
thep know not, ne that they cannot come to the 
knowledge of it, ſæmeth not reaſonable, Stu. 

Thep mult doe therein as the Kings Judges 
mult dee, when any matter commeth befo2e thẽ 
that ought to bee judged aſter the ſpitcituan 
Law, Wwhercof J pur diners caſes in our firſt 
Dialogue in Engliſh the vg. Chapter, that is 
to ſap,thep mult either take knowledge of it by 
their own ſtudy oz cls they muſt enquire ol the 
that be learned in the law of the Church, what 
the law is, and in lie wile muſt the y doe. But 
it is to doubt, that ſeme of them wc uld be loa h 
to aſke any ſuch queſtion in ſuch cafe, 02 te cons 
fefle that they are bod to giue their iudgment 
after the tcmpozall Law and ſureiy they map 


lightip offend their conlcience. 
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D. I ſuppoſe that ſome be of opinion that thep 
are not bound to know the law of the realme, 
& verily to mp remembzance J haue not heard 
that Judges of the ſpiritual law are bound to 
know the law of the realme. 

St. Ind J ſuppole that thep are not onelp 
bound to know the Law of the Realme, oz to 
do that in them ts to know it, when the know: 
ledge of it opencth the right of the matter that 
dependeth befoze them, but that they bee alſo 
bound to know whert and in what cafe they 
ought to Judge after it: foz in ſuch caſes thep 
muſt take the Kings Law as the Law ſpiri⸗ 
tual to that point, # ate bound in conſcience to 
follow it as it map appcare by ditucrs caſes, 
whcreok one 1g this. C wo Jointenants be of 
gods, and the one of them by his laſt will bes 
queathcth all his part to a ſtraunger and mas 
keth the o:her Jointenant his Executoz # dy⸗ 
eth, if he to whom the bequeſt is made, ſuc the 
other tointena at, vpon the legacie as cxecutoʒ 
Fc,vpon this matter ſhewed, the Judges of the 
Spiritual Law are bound to tudge the will 
to be vopd, becauſc it is vopdbp the Law of 
the realme, whereby the tointenant hath right 
to the whole gods by the title of the Surut⸗ 
vour, and is tudged to haue the gods as by 
the firſt gitt which is bcfoze the title of the 
Will, and nuuſt (hercfoze haue pzeſerment as 
the eldeſt title. and if the Judges of the Spi⸗ 
xituall Court tudge other wiſe. they are bound 
to reſtitution: and by like reaſon the Execu⸗ 
tours of a man that is Outlawed at the time 
of his death map diſcharge themſelues in the 
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Spiritual court of the per foꝛming of legacies, 
becauſe they be chargeable to the king, and pet 
there is no ſuch law of vtlagarp in the Spit 
tuall Law 


D. By occaſion ol that thou haſt ſaid be ſoʒe 
would aſke of thee this queſtion. Jfa Pars 
of a Church alien a poꝛtien of Dilmes ac⸗ 
coꝛding as the Sptrituall law hath oꝛdayned, 
is not that alienation ſufficient,though it haue 
not the ſolemnities of the Tempoꝛall Law- 
St. I am in doubt therein if the poꝛtion be vn⸗ 
der the fourth part of the value of the Church: 
but if it be to the value of the fourth part ofthe 
Church, oz aboue, it is not ſutficient and therz 
foze was the w2it of right of diſmes oꝛdained: 
and if in a wzit of right of Diſmes it be iud⸗ 
ged in p kings Court fo: the patron of the ſuc⸗ 
ceſſoz of him that aliencth, becauſe the aliena⸗ 
tion was not made accozding to the common 
law, then the Judges of the ſpirituall jaw are 
bound to giue their iudgement accozding to the 
iudgement giuen in the Kings Court. Ind in 
likewiſeif a parſon of a Church agre to take 
a penſion foz the tithe of a Mull, it the penſi⸗ 
on be to the tourth part of the value of the 
Church oz aboue,then it maſt be aliened after 
the ſolemnttics of the Kings Laws, as lands 
and tenements mult, oz elſe the patron of the 
ſucceſſo; of him that aliteneth,map bzing a wzit 
of right of Diſines, and recouer in the Kings 
court, a then the Judges of the ſpitituall court 
are bound to giuc iudgement in the Spiritual 
Courts accozdingly, as is afozelaid. Doct. A 
haue heard lay, that a wzit of right of diſmes is 
O iy giuen 
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en bp the ſtatute of Weſt, 2. and that ſpeas 

th oncly of dilmes, a not of penſiũõs.S. here 

a Parſonof a Church is wzongfullp detoꝛced 
of his diſmes, and is let bp an Indicauit to aſke 
his Diſmes un the Spiritual Court, then the 
patron map haue a Ztrit of Bight of Diſmes 
by the ſtatute that thou ſpeakeſt of , foz there 
lay none at the Common Law, ſoz the Parz 
ſon had there god right, though he were let by 
the Indicauit to ſue toꝛ his right. But whe þ 
Parſon had no remedy at the Dpirituall law, 
there a Wꝛit of Right of Diſmes lap foz the 
Patron by the common law,a\well of pentios 
as of Diſmes,and ſome ſap that in ſuch caſe it 
lap of leſſe than of the fourth part bp the cons 
mon Law, but that I paſſe ouer. Ind the rea⸗ 
ſor whyp it lap at the common Law, if the Dif 
mes 02 pentions were aboue the fourth part 
ac was this: bp the ſptritnalllaw the alienas 
tion obthe parſon with ß allent of the Biſhop 
and ol the Chapter ſhall barre the ſuccelour 
Without aſſent of the pat ron, and ſo the patron 
might la ſe his patronage and he not aſſenting 
thereto: fox his encumbent might haue no re» 
me dy but in the Spiritual court, and there he 
was bar red, where foꝛe the patron in that caſe 
ſhal haue his remedp by ß common law where 
the aſſent of the Oꝛdinauy and Chapter with 
out the Patron ſhall not ſerue, as it 1s ſayd be⸗ 
fuzc. But where the encumbent had god right 
by the Spirituall Law, there lay no remedie 
foz the Patron by the Common Law, thongh 
the incumbent were let by an Indicauir, æ toz 
that cauſc was the laid Statute made, and - 
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thing, that they muſt 
tadge after the tempoꝛall Law, and that 1g- 
nozauce ſhall not excuſe them in that caſe : foz 
by taking of their office thep haue bound them? 
ſeiues to haue knowledge of aſmnch as beion⸗ 
geth to their office, as all Judges be, ſptritual, 
oz tempozall. But if it were in argument in 
this caſe, whether the eldeſt ſonne might bea 
Pꝛieſt becauſe he is a baſtard in the tempoꝛall 
Law, that ſhould be tudged after the ſpiritual 
Law,foz the matter is ſpirituall. Do. Pet nat⸗ 
withſtanding all the reaſons that thon haſt 
made, I cannot ſee how the Judges of the ſpi⸗ 
rituall Law, ſhall be compelled to take notice 
of the tempozal Law, ſering that the moſt part 
of it is in the French Tongue, foz it were hard 
that euerie Spirituall Judge ſhould be com- 
pelled to learne the tongue. But if the tai of 
the Realme were ſet in ſuch oꝛder that they 
that intend to ſtudie the Law Cannon,might 
firſt haue a ſight of the law of the Realme. 28 
they haue now of the Law Ciuill, and that 
ſome Books and treatiſes were made of caſcs 
of conſcience concerning thele two Lawes, ag 
there be now concerning the law Cuull # the 
law Canon, I would aſſent that it were right 
expe dient, and then reaſon might ſerue the bet⸗ 
ter, that they ſh ould be compelled to take notice 
of the Law of the Realme, as thep be now 
bound in ſuch Countries as the law Ciuull is 
vled to take notice of that Law. 8 
t. 
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St. Me thinketh thine opinion is right god 
and reaſonable, bat till ſuch an oꝛder be taken, 
they art bound, as I ſuppoſe, to tnquire of the 
that be learned in the common Law, what the 
Law is, and ſo to giue their judgement accoʒ⸗ 
ding, il they will keep themſelues from offence 
ol conſcience. Ind foꝛaſmuch as thou halt wel 
ſatiſfied my mind in all theſe queſtions befoze, 
p y thee now that J may ſomewhat ſeele 
thy mind in diners articles that be witten in 
diuers boks foꝛ the ozdering of conſcience vp⸗ 
on the Law Cannon and Ciuill: foz nee thinz 
keth, that there be diners concluſions put in 
diucrs bokes, as in the Summes called ſum- 
ma Angelica, and ſumma Roſella, e diners 01 
ther, loʒ the god oꝛder of conſcience, that be az 
gainſt the law of this realme, and rather blind 
conſcience, than do giue any light vnto it. 

D. I pꝛap ther ſhew me ſome of thoſe cales : 
Stu. J will with god Wil. 


« Whether an Abbot may with conſciẽce pre- 
ſent to an Aduowlon of a (Church that be- 
longer to the houſe without aſſent 

of the Couent. 


Cap. 26, 


T appeareth inthe Chapter, Er agnoſcitur 
de his quæ hunt a Prælatis, the which Chap? 
ter is recited in the lum called ſumma An- 
gelica, in the title Abbas, the xxvij article, that 
he map not without any cuſtom, oꝛ an — 
pꝛiut⸗ 
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pꝛtutledge to helpe therein. St. Truth it is, that 
there is (ach a decretall,bat they that be lears 
ned in the law of England, hold the decretall 
bindeth not in this Realm, a this is the cauſe 
- Whpthep doe hold that option: By the Law 
of the realm the whole diſpoſition of the lands 
gods of the Abbey is the Abbots onely foz 
the time that he is Abbot, and not in the Coz 
uent : foz thep be but as dead perſons in the 
Law, and therefoze the Ibbot ſhall ſue and be 
ſued onely without the Couent, doe homage , 
fealtte,atturne,make leaſes, and pꝛeſent to ad⸗ 
nowſons onelp in his owne name, and thep 
ſap further, that this authozitie cannot bee ta⸗ 
ken from him, but by the Law of the realme, 
and ſo they ſay, that the makers of the decre⸗ 
tall exceeded their power: whereloꝛe thep tap it 
ts not to be holden in conſcience, no moze than 
if a decree were made that a leaſe foz terme of 
pearcs 02 at will made by the Zbbot without 
the couent ſhould be immediatly void,s ſo they 
thinke that the Abbot may in thts cafe pꝛeſent 
in his own name without offence of cõſcience, 
becauſe the ſaid decretall heldeth not in this 
Ncalme. Do. But manp be of opinion,that no 
man hath authozitte to pꝛeſent in right ard 
conſcience to anp bent ſice with Cure bat the 
Pope, oꝛ that hee hath his authoritie therein 
deriued from the Pope: fox they ſap that fozaſ« 
much as the Pope is the Uicar generail vn- 
der God, + hath the charge of the ſoules of all 
people that be in the flock of Chulſts Church, 
it is reaſon that ſith hee cannot miniſter to all, 
ne doe that is neceflarie to all people * — 
oules 
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fontes health in his owne perſon, that he ſhall 
aſſtgne depatics foꝛ his diſcharge in that bes 
halte. And becauſe Patrons claime to pzeſent 
to Churches in this Realme by their owne 
right, without Title dertued from the Pope, 


they (ap that they vſurpe vpon the Popes au⸗ 
thozatie : @ therefoze they conclude that though 
the Abhot haue title by the law of the Realme 
to pzeſent in this caſe in his owne name, that 
pet becauſe that title is agatnſt the Popes 
P2crogatine, that that title, ne pet the Law of 
the Realme that maintapneth that title, hol⸗ 
deth not in conſcience. And they ſap alſo that 
tt belongeth to the law Cannon to determine 
the right of pꝛelentmẽt to benefices, fox it is a 
thing lpirituall and belongeth to the ſpiritual 
turiſdiction, as the depꝛiuation from a benefice 
doth, and ſo thep ſap the ſaid decretall bindeth 
in conſcience, though in the law of the Realme 
it bindeth not. St. As to the firſt conſideration 
would right well agree, that if the patrons 
of Churches in this Realme claimed to put 
incumbents into ſuch Churches as ſhould fal 
voyd of their Patronage without pzeſenting 
them to the Biſhop, 021k thep claimed that the 
25iſhop ſhould admit ſuch incumbent as they 
could pꝛeſent without anp ex amination to be 
made ot his abilitie in that behalfe, that that 
clatme wer c againſt reaſon and conſcience, foz 
the cauſe that thou haſt rehearſed: But fozat⸗ 
much as the Patrons in this Realme clatme 
no moꝛe but to pꝛeſent their Incumbents to 
the Biſhop, and then the B to examine 
the abilitie of the incumbent, and il he find * 
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by the Examination not able to haue cute ot 
ſouies, he then to refuſe hum and the patron to 
another that ſhalbe adie, and if hee be a« 

ble, then the Biſhop to admit him, inſtitut 

him, # induc Him, I thinke that this claime, 
their pzeſentments thereupon ſtand with god 
reaſon and conlctence. Ind as to the ſecond 
conſideration, it is holden in the Lawecs of the 
Bealme, that the right of pzcſentment to a 
Church, ts a tempozail inheritance, ⁊ ſhall diſ⸗ 
cend by courſe of tnheritance from heire to heit 
as lands * tenements ſhall, a ſhalbe takt as an 
aſſets as lands and tenements be: and foz the 
triall of the right of patronages bee oꝛdeined in 
the law diners actions foz them þ be wzonged 
in that behalfe,as Wzits of right of Pduowlon, 
Aſſiſſes of Darrein preſentwent , Quare impe- 
dir, E diners other which alwap without time 
of mind haue bin pleaded in the Rings courts, 
as things pertaining to his Trowne and rop⸗ 
all dignitie: and therefoze thep ſap that in this 
caſe his lawes ought to bee obeped in law and 
conſctence D. Tf 1t come in variance whether 
hee that is ſo pzeſented be able oz not able, by 
whom ſhall the abilitie be tried :S. Jf the oꝛdi⸗ 
narp bee not partic to the action, it ſhall be try⸗ 
ed by the Dzdinaric and if he be partie it ſhall 
be tried by the Metropolitan. Doct. Then the 
Law is mozereaſonable iu that point than P 
thought it had beene : but in the other point J 
will take aduiſement in it till another time, and 
JF — — thy mind in this point: 
It an name his couent with him in his 
pꝛeſentation, doth that make — 
old 
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void in the law, oꝛ to the pꝛeſentation god that 

notwithſtanding? 
Stu. I think it is not void therefoze, but the 
— of them is void, and a thing moze than 
«deth, Foz if the A bbot be diſturbed, he maſt 
bing his action in his owne name without the 
couent. D. Then J percetue well that it is not 
20htbited by the Lawof England, but that 
the 4vbot may name the couent in his pꝛeſen⸗ 
tation with him, and alſo take their aſſent 
whom hee ſhall pzelent if hee will: and then J 
hold it the ſureſt way, that hee ſo doe, ſoꝛ in ſo 
doing hee ſhall not offeyd neither in Law, noz 
conſcience. St.To take the aſſent of the couent 
whom hc ſhall pꝛeſent, and to name them alſo 
in the pꝛeſentation, knowing that hee map doe 
otherw:ſe, both in Law and Conſcience if hee 
Will. is no offencc:but iſ he take their aſſent,vz 
name the with him in the pzeſentation, think: 
ing that he is ſo bound to do in law and conlci⸗ 
encc,ſetting a conſcience where none is, and re⸗ 
gardcth not the Law ol the Realme, that will 
diſcharge his conſcience in this dehalle, if hee 
Will, fo that he pꝛeſent an able in in as hee map 
do without their aſſent, there is an errour, and 
offence of conſcience in the Abbot, Ind in lcke⸗ 
wile ifthe Abbot p2eſent in His owne name, 
and therefoze the Couent ſaieth that hee offenz 
deth in conſcience, in hat he obſeructh not the 
law of the Church, forthat he taketh not their 
aſlent, then they offend in iudging hun to of: 
tend that oſtendeth not. Ind therefoze the ſure 
way is tnthis caſe to iudge both the ſaid laws 
of luch ettea as they bee, z not to let an fence 

0 
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of conſcience by breaking of the ſayd decree, 
Which ſtãdeth not in effect in this behalt with⸗ 
in this Realme. 


q If a man find beaſts in his ground doing hurt, 
whether may hee by his oe authoritie, 
take them & keepe them till he 
be ſaushed for the hurt, 


Cap. 27. 


g queſtion is made in the Sum called 
ſumma Roſella, in the title of reſtitutton, 
that is to ſap, Reſtitutio 13. the 9. Article, 

and there it is anſweted, that hee map not take 
them foz to hold them as a pledge till he bee ſas 
tiſfied foz the hurt: but that hee may take them 
and kerpe them till he know who oweth them, 
that hee may thereby learne againſt whom to 
ut his remedie. Is not the law of the realme 

o in like wiſe? Sr. No verily, ſoʒ by the Law of 
the Realme, hee that in that caſe hath the hurt, 
map take the beaſts as a Diſtres, + put them 
ina pound Ouert, lo it bee within the ſame 
Shire, and there let them remainctilil þ owner 
will make him amends foz the hurt. Do. what 
calleſt thou a pound Ouctt. Stu. A pound O⸗ 
uert is not onclp ſuch a pound as ts commons 
Ip made in Townes and Lozdſhips,foz to put 
in beaſts that bee diſtramed, bat it is alſo eue. 
rp place where they map bee in law ullp, not 
making the owner an offendour foz their beez 
ing there: Ind that it bee there alſo, m_ the 
owner 
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vwnert may laſwlully giue the beaſts meate and 
dzinke while they be in pound. 

D. Ind if they die in pound foz lacke of meate 
whole tcopardy is it: St. Jf it bee ſuch a pound 
Ouetr as J ſpeake of, it is at the petilſot him 

t oweth the beaſts , ſo that hee that had the 
urt (hall be at liberty to take his act ion foz the 
treſpaſſe ił hee will : and il it bee not alawfull 
pound, thẽ it is at the peril of him that diſtrai⸗ 
ned, and ſo it is it he dziue them out of the ſhire 
and they die there. 

D. J put caſe that he that oweth the beafts, 
offcr luſtictent amends , and the other will not 
take it, but keepeth the beaſts (till in pound, 
map not the owner take them out: St. No, fox 
he map not be his owne iudge, and tf he do, an 
action ipeth againſt him foz bzcaking of the 
pound: but he mult ſuc a Replcaimn to haue his 
beafts delumered Him out of the pound, and 
thereupon it ſhall bee tried by 12.men, whether 
thc amends that was effcrcy were ſufficient 
v2 not, and if it be found that the offer was not 
lufficrent,thcn he that hath the hurt ſhall haue 
ſuch amends as the 12.mcn (hall alleſſe. Do. Lf 
it bee found bp the 12. men, that the amends 
were lutfictent, ſhell he that refuſeth to take it, 
haue no puniſhment foz his refuſalt, and foz 
ke ping of the beaſts in pound after that time: 
Sc, I thinke no, but that hee ſhal pe ld damages 
in the Veplcgin , becaule the tue 18 tried az 
gainſt him. 

D. I put caſe that the beaſts aftct the refuſsNn 
bpe in pound ſoꝛ lack of nicat, at whole icopar- 
die is it then: Su. At the teopardie of him _ 

owed - 
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owed the beaſts, as it was befoze : fo; hee is 
bound at his perill by reaſon of the wꝛong that 
Was done at the beginning, to ſee that they 
haue meat as long as they ſhalbe in pound, vn⸗ 
leſſe the Kings w2it come to dehituer them, a he 
reſiſteth it: foz after that time it will bee at his 
leopardie if they die foz lacke of meat, # the da⸗ 
mages ſhall bee recouered in au act ion bzo2nght 
vpon the Dtatute foz diſobeping the Kings 


wzit. 
Whether a gift made by one vnder the age 
of xxy.yeares be good. 
Cap. 28. 


T appearcth in Summa Angelica in the title 
donatio prima the 7. article, that a mi be foʒe 
the age of 25. eres map not giue, Without it 
be with the authozitie of his tutoz : Is it not 
fo like wiſe at the common Law : S. The age 
of infants to giue, 02 (ell their lands ano gods 
in the Law ot England is at 21. pere, oꝛ aboue, 
lo that aſter that age the gift is good, and beloze 
that age it is not god, by whole aſſent ſocuer 
it be, except it be toz his meat, ⁊ his d2tnk,oz as 
par ell, oꝛ that he doe it ay erecutoz, in perfoz» 
mance of the will of his teſtatour, oʒ in ſome a⸗ 
ther like calcs, that nerdeth nat to be tehearſed 
here: a that age muſt de obſerned in this realm 
in law õ conſcience, ⁊ not þ ſaid age of 25. pere. 
Do. I put caſe, it were oꝛdeined by a decree of 
the Church, that if any man by his dil be= 
qucathed gods to m— and willeth þ — 
: all 
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halbe deliuered to him at his fail age, s that in 
that caſe z 5. peres ſhalbe taken foz the full age, 
ſhall not that decree bee obfcrucd a ſtand god 
after the law of England? S J ſuppoſe it ſhalt 
not, foz though it beiong to the Church to haue 
the pzobate and the execution of Teſtaments 
made of gods a chatteis, except it be in certain 
Loꝛdſhips a ſeigntszies that haue the by pe. 
ſcription, vet the church may not as me ſa mei 
determine what ſhal be the la wlull age toʒ any 
perſon to haue the gods, foz that belungeth to 
the king e his lawes to deternune : a ther toʒe 
if it were 02daincd by a ſtatute of the realme. 
hee ſhould not in ſuch a caſe haue the gods till 
he were ot the age of 25.percs,that ſtatut were 
god ⁊᷑ to be obſe:ucd aſwel in the ſpiritual law 
as in the law of the Realme,s if a ſtatute were 
god in that caſe, then a decres made thereof is 
not to be obſerued, ſoꝛ the 02d2ing of þ age may 
not be vnder two leucral powers, ond one pꝛo⸗ 
pertie of cucrp god law of man is, that the ma⸗ 
ker cxcad nof his authozitie: and I think that 
the (piritusll indge in that cafe ought co 1udge 
the full age after the law of the Reaime, ſecing 
that the matter of the age concerneth t:mpozal 
gods: and I ſuppoſe farther that as the king 
by authozitie ot his Parliament map 0zdaine 
that all wils ſhalbe void, a that the gods of e⸗ 
uetie man ſhalbe diſpoſed, in ſuch maner as by 
ſtatute ſhould bee afligned, that moze ſtronger 
he may appoint at what age ſuch wils as bee 
made ſhalbe perkloꝛmed. D. Thinkeſt theu then 
that the King map take away the power of the 
Ozdinar, that hc ſhall not call exccutozs to acs 
comptz 


— 


— 


CE 
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compt : St. I amſomWhat in doubt therein, but 
it ſeemeth that if it might be enactcd by ſtatute, 
that all wils ſhould bee void, as is atozeſaid, $ 
then it might bee enact ed, that no man ſhould 
haue authozie, to call none to accompt vpon 
fuch wtls, but ſuch as the ſtatute hall therein 
appoint,foz he þ may doe the moze,map doe the 
lefle : notwithſtanding J will nothing ſpeake 
determinatly in that point at this time, ne ÞY 
meane not, that it were god to make a ſtatute 
that all wils ſhould be void, foz I thinke them 
right expedjent , but mine intent io, to pzoue þ 
the common law map oꝛdaine the time of the 
full age, aſwell in wils of tempozal things as 
other wiſe, and alſo that wils ſhalbe made. And 
if it may ſo do, then much ſtronger it belongeth 
to the Rings lawes to interpꝛet wils concer- 
ning tempoꝛall things, aſwell when they come 
in argument befozc his Judges, as whe they 
com in argument befoze ſpirituall Judges, # 
that they vught not to bee tudged by ſcuerall 
lawec\ that is to ſap) by the tpirituall Judges 
in on? inancr, # by the Kings Judges in ano⸗ 
ther maner, 


q If a man be conuict of hereſie before the Or- 
dinar ic, whether his goods be 
foricitch 


Cap.29, 


IT appeareth in Sima Angelica m title Do- 
natio prima the 1 2.article, that hee that is an 
hereticke map not make Erecutozs , oz in the 
Pi law 
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law his gods be fozfeit: what is the lat of the 
realm the rin: St. It a man be conuict of herelie 

and abiure, hee hath ſozfcit no gods, but tk hee 

be conuict of hereſic, # be deltucred to lap mens 

hands, then hath he fozfeit al his gods that he 

hath at that time that he is deliucred to them, 

though he be not put in execution fox the here= 

Ge : but his lands he ſhali not ſozfert, except he 

be dead foz the hercſie, a then he ſhal fozfett the 

to the loꝛds of þ fer, as in caſe of felonp, except 

they bee Holden of the Ozdinarte, foz then the 

King ſhail haue the fozfeiture , as it appcareth 
by a ſtatut made the ſecond pere of H.5.Cap 7. 

D. Mee thinkcth that as it bclongethonelyp to 
the Church to determine hereſies, that ſo it be⸗ 

longeth to the Church, to determine what pu⸗ 

niſhment hee ſhall haue foz his hereſie, except 

death, which they map not be tudges in: but il 
the Church decrer, that he ſhall ther e loꝛe fozfcit 

his gods, nee thinketh that they bee toꝛteit by 

that decrer:? St. Nap verelp,foz they bee tempo⸗ 
rall, and belong to the iudgement ol the Kings 

Curt. and I think the Oꝛd naty might haue 

let no fine vpon one unpeached ol hereſie, till it 

was oꝛdeined by the Statute 05 H. a. that hee 

map ſet a fine in that cate it he ſce cauſe, # then 

the king ſhall haue that ſine, as in the laid ſta⸗ 

tute appeateth. 


Where diuers patrons of an Aduowſon, and 
1 Church voideth , the patrons vary in their 
preſentments,whethe: the Biſhop ſhall haue li- 

bertic to preſent which of the incumbents 


that he will, or not. 


Cap. 
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Cap. 30. 
T* queſtion is alked in Sima Roſclla, in 
the title Patronus the 9g. Article, a there it 
appeareth by the better opinion, þ he map 
pꝛeſent whether clark he wil, howbeit d maker 
of the ſaid ſtun, ſaith by the rigoz of the law, the 
Btſhop in luch caſe map pzcient a ſtrãget, be⸗ 
cauſe the patrons agree not: a in þ ſame chap. 
Patronus the 11. atticle, it is ſaid, þ hee mult be 
pzeferred that hath the moſt merits a hath the 
moſt part ofthe patrons:and if the number be 
egal, that the it ts to conſider the merits of the 
patron,and if they be ol like merit, thẽ may the 
B ichop command them to agree and to pꝛeſent 
again. Ind if they cannot pet agrer, then the li 
bertp to pzeſcnt is giuen to the Biſhop to take 
which he w:1:x if he may not pet pꝛeſent with⸗ 
out great tt ouble, then ſhal the biſhop oꝛder the 
Church in the beſt maner he can:⁊ if he cãnot 
o2der it. then ſhall he ſuſpend the church, 4 take 
away the relicks to the rebukes of the patros: 
and if they Will not ſo be oꝛdeted, then muſt he 
aſke help of the tempozalty:Fnd in the 15.artis 
cle of the ſaid title Patronus, it is aſked,Wwhes 
ther it be expedient in ſuch caſe, that the moze 
part of the patrons agræ, hauing reſpect to all 
the patrons, oꝛ that it ſuffice to haue the moze 
part in compariſon of the leſſe part, as thus, 
There be fonre patrons to pꝛeſent one clarke; 
the firſt and lecond pzetent one, the third pze- 
another, and the fourth another, hee 

this is pzeſented bp 2. hath not þ moze part in 
compartſon of all the patrons, foz they be egall, 
bat hee hath the moze * haunting reſpect — 

WW | 
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the other pzeſentments : to this queſtion it is 
anſwered, that cither the pzeſentment is made 
of thẽ that be of the colledge, z there is requiſit 
the moꝛe part hauing reſpect to al the colledge, 
oʒ cls euery mũ pzeſenieth toꝛ h mleit, as coup 
monly do lap mt þ haue the patronage ef their 
patrunonte, a then it iufficeth to haue the moze 
part in reſpect of the other parties, doth not the 
law of England agree to theſe diuetſities:? St. 
No verilp. D. what ozder then ſhalbe taken in 
the law of Englad, it the patros vary in thetr 
pzeſentments? S. After the lawes of England 
this oꝛder ſhatbe taken: If they be tointenats, 
v2 tendts in cõmon of þ patronage, a thep vary 
tn pꝛeſentment, the D2dinarp 1s not bound to 
adit none of their clerks,neither þ moze part 
noꝛ the leſſe,# if the 6, moneths paſſe oz they 
agrer, then her may pꝛeſent by the 1aps, but he 
map not pꝛeſtt within þ . moneths, ſoʒ il he do, 
they may agree and bzing a Quare unp. againſt 
him, # remout his clerke,+ ſo the ozdinary ſhall 
be a diſturber: and if the patrons haue the paz 
tronage bp diſcent as coperceners, then is the 
£O2dinarp boũd to admit the clerk of the eldeſt 
ſiſter, foʒ the cldeſt ſhall haue the pzeferment in 
the law, if ſhe wil, a then at the next auoidance 
the next ſiſter {Hall pzeſent, and ſo by turne one 
ſiſter after another, till all the ſiſters oz their 
hcires haue pzeſer:ted,@ the the cldeſt ſiſter ſhal 
begin again: and this is called a pꝛeſenting bp 
turne. it holdeth alway between coparceners 
of an aduowlo,ercept thep agree to pꝛeſent to⸗ 
gether, oꝛ that thep agree bp copoſition to pꝛe⸗ 
ſent in ſome other maner, and il they doe lo, the 
agrees 
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agreement muſt ſtand : but this muſk be atwap 
except, that it at the firſt auoidance that ſhalbe 
after the death of the common anceſter, ß King 
haue the ward of the youngelt daughter, þ the 
the king by his pzerogattue ſhall haue the pꝛo⸗ 
ſentment, and at the next auotdance the eldeſt 
ſiſter, and ſo by turne. But it is to vnderſtand 
that if aftet the death of the cõmon anceſter the 
Church voideth,and the eldeſt ſiſter pꝛeiented 
with another of the ſiſters, the other 

ers euerie one intheir owne name oz toges 
ther, that in ß caſe the Oꝛdinary is not bound 
to recetue none of their Clerks,but may ſuffer 
the church to run into the laps, as it is ſaid bes 
foze: foz he ſhal not be bound to receiue þ clerk 
of the eldeſt ſiſt er, but where ſher pꝛeſenteth in 
het own name. Ind in this caſe where the pa⸗ 
trons varie in pzelentment, the Church is not 
pꝛoperiy ſayd Litigious, ſo that the Dzdinary 
ſhould be bound at his perill to direct a wztt to 
inquire de iure pattonatus: foz that wait lyeth 
where 2. pꝛeſent by ſeuerall tities, but theſe pa» 
trons pꝛeſent all in one title, therfoze the Ozs 
dinarie map ſuffer it to paſſe. it he will into the 
laps: and this manet of pꝛeſentments mult be 
obſerued in this realme in law and conſcience, 


« How long time the patron ſhall haue to 
preſent to a benefice. 
Cap. 31, 

1 queſtion is aſked in Summa Angelica 
in the title lus patonatus the 16. Article, 
there it is anſwered, that if Þ patrõ be à lay 

man that he {hall haue 4-moneths,and il he be 8 

P iy Clarke, 
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Clarke, he ſhal haue 6. moneths. S. And by the 
eommon law he ſhal haue e. moneths whether 
he be a lay man oꝛ aclarke,and I ſe no rcafon 
why a clark ſhould haue moze reſpit than a lap 
man, but rather the contrary. D. Fr um What 
tune ſhal $ 6.moneths be accompted : d. That 
is in diuers mancrs after the maner of the vot- 
bance,foz if the church void bp death, creation. 
oz ceſſion, the 6 moneths ſha l be counted from 
the death of the encumbent, oz from the creati⸗ 
on, oz ceſſion,whercof the patron ſhall be com? 
pelled to take notice at His perill : a if the vot⸗ 
dance be bp reſignation 02 depzitation, the the 
6, moneths wall begin when the patron hath 
knowledge giuen him by the biſhop of the re⸗ 
fianation oz depuration, D. What it he haue 
knowledge of the reſignation oz dep2ination, 
and not by the Btthop, but dy ſome other, ſhall 
not the ſixe mont / hs begin then from the time 
of that knowledge - St, I ſuppoſe that it ſhall 
not begin til he haue knowlicdge ginen him by 
the Biſhop. D. In vnton ts alſo a cauſe of vot- 
dance, hcw ſhall the 6. moneths be reckoned 
there? 5 There can no bnion be made but the 
patrons mult haue knowledge, and it muſt be 
appointed who ſhall pꝛelent after that vnton, þ 
io to ſap, ont of them oꝛ both, either ioinily oz 
by turne one after another, as the agreement is 
vpon the vnton, and ſith the patron is pꝛiuie to 
the auowance, and is not 1gnozint of it, the 6. 
moneths ſhall be accompted from the agrees 
ment. Doct. I ſee weil by the reaſon that thou 
haft made in this Chapter, $ iqnozance ſome» 
tune cxculcth in the Law of England, — 
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Come of the ſayd anopdances it ſhall excuſe the 
patrons,as it appeareth by the reaſons aboue, 
and in ſome it ſhall not: Wwherkoze I pzap thee 
chew me ſomewhat where tgnozance excuſeth 
in the Law of England, and where not after 
thine opinion. dt. J Will with god will here⸗ 
aſter doe as thou ſayeſt if thou put mee in re⸗ 
membzance thereof. But I would pet moue 
ther ſomewhat further in ſuch queſtions as I 
haue mmued thee befoze, concerning the diner» 
lities bei wern the laws of England and other 
lawes: fo; there be many moe caſes therat᷑, that 
as me ſeemeth haue right great ned, foz the 
god ozder of conſcience of manp perſons,to be 
refozmed, and to be bzought into one opinion 
both among ſpiritual and tempoꝛall: as it is in 
the caſe where Doctozs hold opinion, that the 
ſtatute of lap men that reftraine liberty to giue 
lands to the Church ſhould be vopd, # they (ap 
farther, that if it were pꝛohibit by a ſtetut that 
no gift ſhould be made to fozreines that pet a 
gift made to the church ſhould be god, foz they 
ſap, that the inſeriout map not take away the 
authozitic of the ſuperiour, e this ſaping is di⸗ 
rc>ly againſt the ſtatutes. whereby it is pꝛohi⸗ 
bit, that lands ſhould not be giuen into Mort- 
main: a they ſap alſo that bequeſts & gifts to þ 
church muſt ve determined atter the law Taz 
non, # not after the laws ⁊ ſtatuts of lap men, 
and ſo they regard much to whom the gift 15 
made, whether to the Church, oꝛ to make cauſ⸗ 
Wwais,oz to comon perſon g, a bearc moe fanuoz 
in gifts to the Church than to other: and the 


law of the Reaune beholdeth the thing that is 
giuen 
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giuen and pzetended, that if the thing that is 
gtuen be ot lands oꝛ gods, that the determma⸗ 
tion thercof, of right belongeth in this realme 
to the kings lawes, whether it beto ſpiritual 
men oz tempoꝛall, to the church, oʒ to other, and 
Co is great diuiſion in this behalt, whẽ one pꝛe⸗ 
terreth his opinion, and another his, 2 one this 
tutiſdiction, a another that, and that as it is to 
fcare moze of ſingularity tha of charity: whers 
fore it ſeemeth, that they that haue the greateſt 
charge ouer the people, ſpecially to Þ health of 
their ſoules, arc maſt bound in colctence befoze 
other toloketo this matter, 2 to do that in thẽ 
is in all charity to haue it refozmed, not behol⸗ 
ding the tempoꝛal tur iſdiction noꝛ ſpiritual ins 
rildiction, but the common wealth, a quietneſſe 
of the people: a that vndoubtedly would ſhoztlyp 
follow, ik this diuiſion were put a wap, which 
ſuppoſe verily wil not be, but $ al men with⸗ 
in the realme both ſpirituall s tempozall bee oꝛ⸗ 
dzed a ruled by one law, as to tepozall things: 
Notwithſtanding fozalmuch as the purpole 
of this wziting is not to treat of this matter, 
thetloʒe I wil nofarther ſpeake therol at this 
time. D. Then J pꝛay thee pꝛocerd to an other 
queſtion, that thou ſapeſt thy mind is to do. S. J 
wul with god will. 


C If a man be excommenged, whether he may 
in any caſe be aſſoiled without making 
ſatistaction. 


Cap. 32. 
] N the ſumme called Summa Roſella, in the 
title Abſolutio quarta, the fecond — 
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- ſaid, that he that is excommunicat foz a wꝛong 
it her bee able to make ſatis faction, ought not to 


be aſſoiled but he doe ſattiſie, ⁊ that they offend 
that do aflaile him, but pet neue ttheles he is ai⸗ 
ſoyled, a it he de not able to make amends, that 
he muſt pet be aſſoyled, taking a ſafficient gage 
to ſatiſſie if he be able hereafter, 02 elſe that he 
make another to ſatilfie if he be able. Ind theſe 
ſayings in many things hold not in the Laws 
of England. D. I p2ayp thee ſhew me, whercin 
the law ol the realme varicth there from. St. It 
a man be exc ommunicat in the ſpirituall court 
foz debt, treſpas, oz ſuch other things as belog 
to the kings crowne, and to his ropall dignity, 
there hee ought to be aſſopicd without making 
any ſatis fad ion, foꝛ the Spiritual court excees 
deth their power in that they held plee in thoſe 
caſes,# the party if he will map therupon haue 
a Premunire facias, aſweil againſt the partie 
that ſued him. as agamſt the Judge:a thertoze 
in this caſe they ought in conſcience to make 
abſolution without any ſatiſt acid, ſoz they not 
onelp offended the partie in calling him to an⸗ 
ſwer beloze them of ſuch things as belong to 
the law ofthe Realme, but alſo the king: foz he 
by reaſon ot ſuch ſuites, may let le great adnans 
tages. by þ reaſon of the waits oʒiginals, iudi⸗ 
cials,fmes,amerciaments, ⁊ ſuch other things 
as might grow to him if ſuits had bin takt in 
his courts accozding to his laws: a accozding 
to this ſaping it appeareth in diuers ſtatutes, 
that if a man lay violent hands vpon a clerke , 
and beat him, that fox the beating amends ſhaf 
be made in the kings court, and foz the laying 
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ot violent hands vpon the Clark, amends ſha} 
be — — the ane ther koze if 

dee in the court chziſtian would award 
- — to peeld damages foz the beating, he 


did againſt the ſtatute. But admit that a man 


be excoinmenged foz a thing that the ſpiritnall 
Court may award the partp to make (atiſfactis 
on ok, as foz the not incloling of the Church 
pard, oꝛ foz not apparelling of the church con⸗ 
uciuently: Then I think the party muſt make 
reſtitution,oz lap a ſufficient caution if he be ax 
ble 02 he be aſſoiled: bat if þ party offer ſuffict- 
ent amends, and haue his abſolation, and the 
Judge will not make him his letters of abſo= 
tation, if the excommengement be of Recoꝛd 
in the Kings Court, then the king map w2ite 
vnto the ſpirituall Judge, commaunding him 
that he make the party his Letters of abſolu⸗ 
tion vpon paine of contempt : a if the ſapd ex⸗ 
communication be not of ik ecozd in the Kings 
Court, then the party may in ſuch caſe haue 
his action againſt the Judge ſpiritual, foz that 
he would not make him his Letters of abſolu⸗ 
tion: but tfhe be not aſſotled,oz it he be not able 
to make ſatiſtaction, and therefoze the Judge 
ſpirituall wil not aſſotle hun, what the Kings 
Lawes may do in this caſe J am ſomWhat in 
doubt, ⁊ wil not much ſpeake of it at this time, 
but as I ſuppode, he may aſwell haue his actiõ 
in that caſe foz the not aſſciling him, as where 
he is aſſoilcd, ⁊ that the Judge will not make 
hun his Letters of abſolution: and I ſuppoſe 
the lame law to be where a mii is accarſed foz 


a thing that $ Judge had no power to 1 
m 


5 


The 33. Chapter. 119 


him in, as foz Debt, Treſpaſſe, 02 other. 
Do.There he map haue other 20 0 » AS 8 
Przmunire tacias,oz ſuch other, and therfoze J 
ſwppole the other action lyeth not foz him. 

St. The Judge and the partte map be dead 
then no Præmunite lyeth, a though they were 
auue, and were condemned in Premunire, pet 
that ſhould not auoide the excommengement 2 # 
therefoze I thinke the action lyeth, ſpecially if 
he be thereby delayed of actions that hee might 
haue in the Kings Court, it the ſaid excoms 
mengement had not bin. 


C Whether aPrelat may refuſe a 


Legacie, 


Cap. 33. 


T is mooued in the ſaid ſum, named Roſella 
in the title Alienatio 20. the 11. article, whes 
thee a pzelat map refuſe a legacy, wherin di⸗ 
ners opinions be recited there, which ag mee 
thinketh, haue nerd after ß laws ol ß reatme to 
bee moze plainip declared. D. I pꝛap the ſhew 
me what the law of the realme will therein. St. 
'I think that cuerp clat and ſoucraigne that 
map onely ſue, and be ſued in his owne name, 
as Abbots, Pꝛiozs, and ſach other, map 
refuſe any legacie that is made to the houſe:foz 
the legacie is not perfect till hee to whom it is 
made aſſent to take it, foz elſe if hee might not 
refuſe it, hee might be compelled to haue lands 
Wherbp he might in ſome cale haue great mw, 
ut 


—— — 
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but then if he intend to re fuſe, hee muſk ag ſone 
as his title by the legacie falleth, relinquiſh to 
take the pꝛoſits ot the thing bequeathed , foz if 
one take the pꝛoſits the rot, he ſhall not after re⸗ 
fuſe the legacy: but pet his ſucceſſoʒ may ik he 
will refate the taking of the pzofits to ſaue the 
houſe from peelding damages, 02 from arreras 
ges of rets,ifany ſuch be: like law is of a re⸗ 


mainder, as ts in icgacte,foz though in þ caſe oł 


a remainder,+ alſo of a deuiſe as moſt men ſap, 
the freehold is caſt vpon him by the law when 
the remainder oz deuiſe fallcth : pet it is in his 
libertre to refuſc the taking of the pzofits, and 
to refuſe the remainder if he wil as he might do 
ol a gift of lands, oꝛ gods, ſoꝛ if a gift be made 
to a man that refnleth to take it, the gifts 
void, ⁊ if it be made to a man that is abſent, the 
gift takethno effect in him till Hee aſſent : no 
moe than if a man dilſeiſe one to another mas 
vſe, hee to whole vie the dillcifin is made, hath 
nothing inthe land, ne is no diſſeiſoꝛ till hee as 
gree : Ind to ſuch diſſeiſins x gifts, an Abbot 
02 Pꝛioʒ may dilagree,aſwel as any other md, 
But atter ſome men a biſhop, ofa deuiſe, oz res 
mainder that is made to the biſhop, and to the 
Deane and Chapter,noz a Deanec and a chap: 
terof a demiſe, oꝛ remainder made to them, ne 
pet the maſter of a colledge of ſuch a deuiſe, oz 
remainder made to him # to his bzc:hieng map 
not diſagree without the Chapter oꝛ bzcthzen: 
fo: the Biſhop of luch land as hee hath with 
the Dcanc and chapter, ne the Deane noz nas 
ter of ſuch land as they haue with the Chapa 
ter 0z bzethzen may not aunſwere * 
the 
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the chapter a dꝛetht:a therfoze ſome ſay that 
tt the Deane 0z maſter will retuſe, oꝛ dilclaune 
in the lands that they haue by the deuiſe oꝛ re⸗ 
mainder , that diſclauner withoat the chap⸗ 
ter 02 bzethzen is void, And therefoze it ts hol⸗ 
den inthe law, that if a Biſhop be vouched to 
warrant, ⁊ the tenant bindeth him to the war⸗ 
rantp bp reaſon of a leaſe made to him by the 
Biſhop , and bp the Deane 4 the chapter, perlo 
ding a rent,that in that caſe the Biſhop map 
not diſclaime in the rcuerſion without the al⸗ 
ſent ofthe Deane and Chapter: But pet if a 
reuerſion were granted to a Deane # a Chap- 
ter, and the Deane refuſe , the graunt is void, 
And lo it appearcth that the Deane map refuſe 
to take a gift, oz graunt of lands, 02 gods, oz 
of a reuerfion made to him and to the chapter. 
and pet he map not diſagree to a remainder, oz 
deuiſe, a the digerſitte ts decauſe the remainder 
and deutſe be caſt vpo him without any aſſent, 
wher eupon neither the Deane oz the Chapter 
by themlelues, may in no Wile diſagree withs 
out the aſſent of the other: But a gitt oʒ grant 
is not god to them Without they both aſſent , 
#tn ſuch gifts, as J ſuppoſe, an Infant may 
diſagree aſwell as one of full age, but if a wo⸗ 
man touert diſagree to a gut, and the husband 
agrer, that gift is god. D. i hat it the lands in 
that caſe of a mi and his wife be charged with 
damages, 02 bee charged with moze rent than 
the land is wozth,and the huſband dye, wal the 
wife be charged tothe damages,02 to the rent: 
St. I think nay, if the wife refuſe the occupatis 
on of the ground after her hugbands death, 
and 
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and J think ß ſame law to be. if a leas be made 
to the huſband and the wife, perlding a greater 
rent than the land is wozth, that the wife after 
the husbands death map refuſe the Leaſe to 
ſaue her from the paiment ofthe tent, ſo 
the ſacceſſour of an Abbot. Do. Ind if the 
band in that caſe oueritue the wife, a the make 
his executoꝛs and die, whether map his execu⸗ 
£025 in like wiſe refuſe the leas : ð It they haue 
gods ſuttic ent of their teſtatoꝛ to pay the ret, 
2 think they map not refuſe it:but if they haue 
not gods ſufficient of their teſtatoz to pay the 
rent to the end of the terme, J thinke if they re⸗ 
linquiſh the occupation, thep map bp ſpectall 
pleading diſcharge themſelnes of the rent @ ths 
leaſe, a if thep doe not,thep map lightip charge 
themſelues of their owne gods. And ik a ieale 
bee made foz terme of life, the remainder to an 
Abbot foz terme of life of J. at ©. reſeraing a 
greater rent than the land is woꝛth, e after the 
tenant foz terme of life dieth,the #bbot may re⸗ 
fnſe the remaindcc {oz the cauſe befoze rehearz 
ſed: and in caſe that the Abbot aſſent to the 
temainder. whercby he is charged to the rent 
during the time that hee is Fbbot, and after he 
bycth az is deſpoſed, liuing the ſatd J. at S. in 
that caſe his ſucceſſoʒꝛ map diſcharge himſelle 
by refuſing the occupation ot the land, as is az 
foze(aid. But J think that if ſuch a remain» 
der were made to a Deane, and to the Chapz 
ter, and the Deane agree without the aſſent 
ot the Chapter, that in that caſe the Deane 
and the Chapter may afterwards diſagree to 
the remainder, and that the ac ofthe — 
itha 


in this chapter, that hee that is ignoꝛ ant in the 
law of the realme, ſhal lack the true iudgement 
of conſciencc in many caſes, Foz in many of 

| theſe caſes that map be done therin by the law, 
mult alſo be obſerued in conſcience gcc. 


¶ Whether a gift made vnder a condition be 
void if the ſoueraigne onely breake 
the condition. 


Cap.34. 
I ſumma Roſella in ; title Alienatio, the 12. 


article, is aſked this queſtiõ, whether a gift 
N made 
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made vnder a certaine ſome map bee anoyded 
pzeiates 


* 


and it thoſe wozds ( vnder a maner ) bee vnder⸗ 
ftod of a gift vpon condition as they ſeeme to 
bee, then the ſaid ſolution holdeth not in this 
realme neither tnlaw noz conſcience. D. what 
ts then the Law of England if a man enfeoffe 
an Abbot by deed indented , vpon condition, 
that if the Sbbot pap not the Feoffoz a certatn 
ſumme of monep at ſuch a dap, that then it 
ſhall bee lawfull to the feoffoz to reenter , and 
at that dap the Abbot fatleth of his papment, 
map the feoffoz lawſnlly reenter and put out 
the Ibbot- 

S. Pea verily,foz he had no right to the land, 
but by the gift of the Feoffour, and his gift 
Was conditionall,* therſoze1f the condition be 
bzoken, it is lawfull by the law of England foz 
the feoffo2 to reenter,and to take his 1ad agatn 
to hold it as in his firſt eſtate:dy Which reens 
trie after the lawes of the realme,he d bh 
the firſt liuerie of ſeiſin, and all the meine acts 
done between the firſt feofkement and the reen⸗ 
try: and it fozceth little in the Law, in whom 
the default be that the condition was not pers 
fozmed whether in the Abbot oz in his couent, 
02 in both, oz in any other perſon Whatſocuer 
he bee, except it bee in the feoffog Himſelfe, And 
it is great diuerſitie betwern a clecre gift made 
to an Abbot without conditiõ, and where it is 
made with condition: foz whE it is made * 

ou 
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Mt condition, the act of the Pbbot onely ſhall 
CD EEG honſe , but 
tt de in verie few caſes: but pet vpon diners 
ſcatutes the ſafferance of the Abbot onely map 
diſherit the houſe, as by his ctaſſer, oz by les 
uping of a croſſe vpon a houſe againft the ſta⸗ 
tute thereof made, in which caſe the houſe ther⸗ 
dy ſhall iceſe the land, and ſome ſap that by the 
common law vpon his difclaimer in ie, 
a wztt of right of dilclaimer lieth, but if the gift 
bet vpon condition, it ſt andeth neither with 
law noz conlctence, that the Abbot ſhould haue 
any moꝛe perfect oz ſure eſtat than was giuen 
vnto him: and therefoze as the ſaid eſtate was 
made to the houſe vpon condition, ſo that eſtate 
may be auoided foz not perfozming cf the con: 
dition. Ind J thinke verily that this I haue 
ſaid is to be holden in this realme, both in the 
Law and conſcience , and that the decres of 
the Church to the contrarie, bind not in this 
caſe, But if the lands bee giuen to an Abbot, 
and to his Coutt, to the intent to find a lamp, 
oz to giue certaine alms to pe men, though 
the intent be not in thoſe caſes fnifilled , pet the 
keoffoz , noz his heiremap not renter : foz hee 
reſerued no reentrie by cxpzeſſe wozds, ne in 
the wozds, when hee laid, to the intent to find 
a Lampe, oz to giue almes #c. is impiyed no 
reentrie, ne the feoffoz,noz his heres ſhal haue 
no remedte in ſuch caſes , vnleſſe it bee within 
the caſe of the ſtatute of Weſtminſter the ſecõd, 
that giueth the Ceſſauit de Cantaria. 


Qi) 


aue 
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i Whether a couenant made vpon a gift to hs 
Church, that it ſhall not bee aliened, 
be goods 


Cap. 35. 


A the ſaid ſamme,called Summa Roſella, the 
laid title Alienatio, the 13. article, is aſhed 


in the ſaid dumma called Roſella, in the tptle 
Cõditio the firſt article , # in Summa Angelica, 
in the title Donatio prima, the 31. f. articles, 
E thintent of the queſtion thete, is whether not⸗ 
withſtã ding that the condition be god to ſome 
alienations, whether that pet it bee god to re⸗ 
traine altenations fezthe redemption of the þ 
be in capttuitie vnder the Infidels , oz foz the 
aduantage of the : « though the 

ter opinton be there, þ the cõdition map not 

be bꝛokt᷑ foz redFption of them that bee in caps 
tinitte, pet it is in maner a whole optnton that 
it map be ſold foz the greater aduantage to the 
houſe : foz it is ſaid there that it map not be ta» 
ken, but that the intent of the giuer wie ſo, E 
therefoze they call the condicton that pzehibis 
teth it to be ſold, conditio turpis, that is to ſap, a 
vile condition, wherefoze thep regard it not: 
but verilp as I take it, if a condition map re- 
ratne anp maner of aliene . ion. then it ſhal as 
wel reſtraine Alienations foz the two caules 
befoze rchearſcd, as foz any other cauſes:and 


though me thinketh that the c6dition is 995 7 
alter 
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after the laws of the Realme,that bpon gifts 
to the Church reſtraineth alienations, pet Y 
ſhall touch one reaſon that is made to the con⸗ 
trarp, that is this: There is a cleere ground in 
the law, that if a ſeoffement be made to a com⸗ 
mon perſon in fe, vpon cddition that the feffex 
ſhal not alien ts no man, that cõdition is voyd, 
becauſe it is contrary to the eſtate of a fee ſum» 
ple, to bind him that hath the eſtate, that hee 
Choald not alien it he lift : and ſome ſay that an 
Ibbot that hath land to him and to his ſucceſs» 
ſo:s hath as high and as perfit a fee fimple ag 
hath a lay man that hath Land to him and to 
heires, and therefoze they ſap, that it is as 
ell againſt the Law of the Realm to pꝛohi⸗ 
bite that the — alien, as it — 
p20htbit a lap man thereof: and though it bee 
therein true as they ſap, as to the highneſſe of 
the eſtate, yet mee thinketh there is a great di- 
uer ſitie betwern the caſes concerning their a⸗ 
lienations:foz when lands be giuen in fee ſim⸗ 
ple to a common perſon, the intent of the Law 
is that the feoffee ſhal haue power to alien, and 
ik he do alten, it is not againſt the intent of the 
Law,ne pet agatnlt the intent of the feffoz : but 
when lands be giuen to an Bbbot and to his 
lacceſſozs, the intent of the law is, and alſo of 
the giuer (as it is to pzeſame) that it ſhould 
reme:ne in the hauſe foz teuer, and therefoze it 
is called Mo! tmain, that ts to ſap, a dead hand, 
as who ſaith that it ſhall abide there alwap as 
a dead to the houſe. Ind therefoze as Y 
the law will ſuffer that condition to be 
god, that is made to teſtraine that ſuch Mort- 
Q iy main 
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main ſhould not be aliened, and that yet it ma 
the ſame condition to ber made vpon 
— fee — — —— 
hares : foz is the m R 

. the molt pure eſtate that is in the Law, 
But the Ladd ſaffereth ſuch a condition to be 
made vpon a gilt in tatle becauſe the Dtatute 
pꝛohtbiteth that no alienation ſhould be made 
thereof. Ind then, as the Law ſuffereth ſuch a 
condition vpon a gift in Mortmaine, that is to 
ſap, that it ſhall not be aliened, to be god: then 
it tudgeth the condition allo acc oꝛding to the 
Woꝛds, that is to iap, if the condition ber ge⸗ 
ner all that they (hall alien to no man, as this 
caſe is, that it ſhalbe taken generalip occoꝛding 
to the wo2zds,and tt ſhall not be taken, that the 
intent of the giuer was otherwiſe than he ex⸗ 
pꝛeſſed in his gift : though perc aſe if he were 
alice himlelfe and the queſtion were aſken 
him whether he would be contented it ſhould 
bee altened fox the ſaxd two cauſes 02 not, he 
Wold (ay pe, but when he is dead no man hath 
authozitie to interpꝛet his gift atherwiſe than 
the law ſaffreth,noz other wife than the wozds 
of the gift be. Ind il the condition be ſpeciall, 
that is to ſay, that the land ſhall not be aliened 
to ſuch a man 02 ſuch a man, then the conditt6 
ſhall be taken accozding to the wozds,# then 
they may be alicned as toz that condition to a- 
ny other, but to them ts Whom it is expzeſly 
pꝛohibited that the land ſhould not be aliened 
to. And il the Lands in that caſe be aliened to 
one that is not excepted in the condition, thẽ he 
map alien the land to him that is ſirſt uw 
ita 


ceſſitic be tudged after the rules and grounds 
111 
Law as mee ſeemeth. 


che Patron preſent not within 6, moneths, 
who ſhall preſent, 


Cap. 36. 


there, that if the patron pzcſent not within #. 


: 
E 
18 


moneths , that the 


72 
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And lo, as it is ſaid thet, the Frchbiſhop 
ſuppty the of the Bilhop, it he 
the pzeſent 


uers opinions who ſhall pzeſcnt, foz ſome ſap 
the Pope ſhall pzeſent,as it is (aid befoze,and 
ſome ſap the King ſhall pzeſent. 

D. what reaſon make they that ſap the king 
ſhould pzefent in that caſe / Stu. This is their 
reaſon,they ſap that the King is patron para · 
mount of all the benefices within the realme. 


And they ſap farther, that the King and his 
pꝛogenitezs kings of England, without tune 
of mind, haue had authozitie to determine the 
right of patronages in this Kealme in their 
owne C oarts,and are bound to ſ& their Subs 
tees haue right in that behalfe within the 
re alm and that in that caſe from himipeth no 
appeale. And then they ſap,that if the dope in 


Chould not oneip lerſe his Patronage para- ö 

mount. but alio that he ſhould not ſometime be 

able to doe right to his ſubieq s. b. 2 | 
In 
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D. In what caſe were thaty S. It is in 

caſe: Che Led ot the Realm is, chat if a 
nefice fail void, the patron ſhall pzeſent with 
in 6, moneths,and 


Will ſuffer no Title in thts caſe to fall to the 
Pope. Ind thep (ſap, that Foz a like reaſon it 
is, that the Lawoſthe Ke will not allow 
an erco that is cextified into the 
Kings Court vnder the Popes Bulles: Foz 
if the partie offered ſufficient amends,and yet 
could not obtaine his letters of abſolution, the 
King ſhould not know to whom to waite foz 
the letters of Adbſolutton, and the party could 
not hage right, andthat the Law —_ ” 
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Wile luſter. Do. The patron in that caſe 
preſent tothe Ozdinary as long as the 
is void, and it the ozdinary accept him not, 
Patron map haue his remedie againſt him 
within this Realme. But it the Pope wtll put 
in an Incumbent befoze the Patron pzeſent, it 
is reaſon that he haue the pzeſentment,as mer 
ſ@meth befoze the king. S. When the Ozdinas 
rie hath ſarcefled his time, het hach loft His 
power as to that preſentment, if the 
collation ber deuolate ts the Pope. And alfo 
when the pzeſentment is in the Metropolitan 
be ſhall put inthe Cierk himlelfe, and not the 
O2zdtnarie : and ſo there is ns default in the 
Oꝛdinarp, though he pꝛeſent not the Clerke of 
the Patron, tf his time be paſt, and ſo there ly⸗ 
&h no remedy againſt him foz the Patron. 

D.Though the the Incumbent abtde ſtill ont of 
the realm, yet map a Quare impedit lie again 

him within the realme: and it the Yucumbent 
make default vpon the diſtreſſe, and appeare 
not tolhew his title, then the patron ſhall haus 
a w2it to the Biſhop accoꝛding to the ſtatut e. 
and ſo he is not without temedie. 

S. But in this caſe he cannot be ſummoned, 
attached, noz diſtzapned, within the Realme. 
D. Me map be — — — 
tenant map in a Mꝛtit of right of 
—— — — 
the pꝛeſentment is onelp in debate: and ſo he 
cannot be ſummoned bp the Church here no 
tnoꝛe than if it were in a Wwzitof Annnitp, and 
there the common returne is, q uod Clericus eſt 
beneficiatus, nõ habens — fcod' vbi — 
um- 


pe be taken from him by right 
and by the Law, and herc it ſhould be taken 
from him againſt the Law, and there as the 
Law could not help him, and that the law wil 
not ſuffer. Do Pet me thinketh alwap that the 
title of the Laps in ſuchcaſe is giuen by the 
law ol the Church, a not by the tempoꝛ ali law, 
t ther toʒe it fozceth but little what Þ tempoꝛal 
taw will in it. as mer ſermeth. S. In ſuch coun⸗ 
tries where the Pope hath power to deter⸗ 
mine the right of tempozal things, I thinke it 
is as thou ſaiſt, but in this realme it is not ſo. 
Ind þ right of pꝛeſentment is a tẽ poꝛal thing, 
and a tempoꝛal inheritance,# thertoze I think 
it belongeth to the Kings law to determine, 4 
alſo to make Laws who ſhall pzeſent after 6. 
moneths aſwell as befoze , ſo that the title of 
examination of abtlitie oz nonabtlifie ber not 
therbp taken from the Ozdinarte. Ind in like- 
Wile it is of auoidance of benefices, that is to 
ſap, then it ſhalbe indged by the kings Lawes 
When a benefice ſhall de (atd void, W — 
0 
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ind not by the law of the Church, as when a 
p uſon is made a Bilhop, oz accepteth another 


religneth, 

depztaed,in theſe caſes the common law ſaith, 

that the benefice is bold, and ſo they ſhould be, 
though a law were made by the Church to the 
contrarie : and ſo it᷑ the Pope ſhould haue am 
title in this caſe to pzeſent , it ſhould be by the 
Law ofthe Realme. Ind I haue not ſeene ne 
heard that thelaw of the Mealme hath ginen 
any title to the Pope to determine any tempos 
tall thing that may be lawfully determined bp 
the Kings court, D. It ſermeth by that reaſon 
that thou haſt made now, that thou pzeferreſt 
the Kings authozitie in pzeſentments — 
the Popes,# that me thinketh ſhould not ſtand 
with the law ol God, lith the Pope is the vi⸗ 
cat generall vnder God. St. That I haue ſatd 
pꝛoueth not, that foz the Higheſt pzeferment in 
preſentments he is to haue anthozitie to exa⸗ 
mine the abilitie of the Parſon that is pꝛeſen⸗ 
ted: foz if the pʒeſẽ tee be able, it ſufficeth to the 
dilcharge of the Ozdinarp,by whom locuer he 
be pzeſented,and that authozttie is not denied 
by thelaw of the Kealme to belong atwap to 
the ſpirituall turiſdiction : but mp meaning is, 
that as to the right of pzeſentments, and to de⸗ 
termine who ought to pꝛeſent, and who not, 
and at what time, and when the Charch ſhall 
be iudged to be botd, # when not, belong to the 
King & to his lawes : foz ciſe it were a thing 
in vaine foz him to hold plex of Pduowſons, oz 
to determina the right of patronage in his own 
courts, and not to haue authozttie to „ 


thereof,and claimes ſermeth 
T — — 
in this caſe the pzeſentment is giuen the 
D. And if the _ — 


ment. S. I any ſuch caſe happen, if the Ring 

not, then map the Oꝛdtnar ie ſet in a des 
puty to lerne the cure as he may do when neg⸗ 
ligence is in other patrons that may 2 
do not: and alſo it cannot bee thought that the 


be of his owne pꝛeſentment. 


q Whether the preſentment and collation of 
benefices and _ , voiding at Rome 
bclongeth only to the Pope, 


Cap. 37. 


N the ſame lum, called Summa Roſella, in 
title Beneficium ptimũ, in the 13. article, It 
is ſaid þ benefices, dignittes, e parfonages, 
botding in the court of Rome may not be giut᷑ 
bat bp the Pope: © likewiſe of the Popes ſer⸗ 
nants and of other that come and goe from the 
Court, if they die in places nigh tothe Court 
within two daies tourney , all theſe bolong to 
the Pope ; but if the Pope pzelent not or 
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in a moneth, then after the moneth they to wh 
— pzeſent by them⸗ 


in kar parts: and hold 

law of the Realme. Do. What is the cauſe that 
they hold not in this realme, aſwell as in all oz 
ther xcalms-St. One cauſe is this: The 

in this rralme accozding to the ancient right o 

his Crowne,of ali his adnowſnos that bee of 
his patronage ought to pzeſent. Ind in likes 
wile other Patrons of benefices of thetr pzes 
ſentmẽ̃t, a the pleeg of þ of pzeſentments 
of bencfices within this Realme, delong to the 
King and his crowne. Ind theſe titles cannot 
bee taken from the King and his ſubiects , but 
by their aſſent, and the law that is made theres 
in to put away the title, bindeth not in this 
rtalme. Ind ouer that,befoze the ſtatute of 2 5, 
E.;.thcre wag a great inconuentence and ui: 
chicfe , bp reaſon of divers pꝛouiſions a teſer⸗ 
uations , that the Pope made to the benefices 
of this Realme , contrarie to the old right of 
the Ring and other patrons of this Realmc. 
aſwell to the Z rchbiſhopꝛicks, Biſhopzickes, 
Dcanries and ⁊ bbies, as to othet dignittes E 
benefices of the Church: And manp times alt= 
ens thereby had bencfices within the Realme 
that vnderſtod not the Engiſh tongue, ſo 
they could not counſaile ne comfozt the people, 
when nerd required, and by that occaſis great 
riches was conueped out of the Realm: Wher⸗ 
foze to auoid ſuch inconuenience, it was o2date 
ne the ſaid ſtatute , that all patrons aſwel 
ſpi as tempozall ſhould haue the pꝛeſent⸗ 
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: E (n caſe the collation oz pꝛoutſion 
1 gen 


ent, and 
te bee 


the Court of Rome, oz tn ſuch other place as 
befoze appeareth, therefoze they be aken to be 
within the pꝛouiſion of the ſatd cſtatute aſwell 
as the benefices that void within the Realme? 
E al pꝛou ſoꝛs and executoꝛs of the ſ id collatie 
ons d pꝛouiſions, a al their atturnies, xotaries 
t maintainers, ſhaibe out of the pzotectton of 

king, a ſha! haue like puniſhm#t as they ſhould 
haue foz executing of benefices voyding Withs 
in the realm. D. But J cannot ſee how the ſaid 
ſtatute may ſtand with conſcienc e, that ſo farre 
reſtrained the Pope ol his libertte , which as 
mee ſeemeth hee ought in this caſe of right to 
haue.Sr.Becauſe (as I ſuppolſe) that patrons 
ought of right to haue thetr pzeſentments,vn: 
der ſuch manner as they clatme them in this 
realme,as I haue ſaid befoze,and as in the 26. 
chapter of this boke appeareth moze at large: 
And allo fozaſmuch as it appeareth 2 


© If a houſe by chaunce fall ypon a horſe chat 
is borrowed, who ſhall bcare 
the loſle. 


Cap. 38, 


N the ſaid ſumme called Summa Roſella, in 

the title Caſus fortuitus, in the beginning is 

put this caſe. Jf a man lend another a hozſe, 
Which is called there Depoſitum, t a heuſe by 
chance falleth vpon the hozſe , whether in that 
cale hee ſhall anſwere foz the hozſe - And it is 
aunſwered there, that it the honſe were like to 
tall, that then it cannot be take as a chance, but 
as the default of him that had the hozſe deline: 
red to him: But if the houle Were ſtrong , # of 
I:kelpho) and by common pꝛeſumpt:on in no 
daunger of ſailing , but that it fell bp ſodaine 
tem peſt, oz ſuch other caſualtie, that then it 
ſhall be taken as a chance, and hee that had the 
keeping of ß hozſe ſhal be diſcharged: © though 
this diuerlitie agreeth with the Lawes of the 
KBecalme , pet fo: the moꝛe plainer declaration 
thereof, and foz the moꝛe like caſes and chances 
that may happen to gods, 2 
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tn his keeptng that be not his own, I ſhail add 
a littie moze therto, that ſnalbe ſomWwhat neceſ= 
(arp as mee thinketh to the oꝛdering of conſci⸗ 
ence. Firſt a man map haue of another by wap 
of lone oz bozrowing, money, cozne, wine, and 
ſach other things, where the lame thing cannot 
be deliuer ed if it be occupied, but another thing 
of like natare and like value maſt bee deliuered 
fo: it, ſuch things he that they be lent to, map 
by foxce of the lone vſe as his owne. Ind theres 
foze it they perilh,it is at his icopardie , e this 
is molt pzoperip calleda lone. Fiſo a man map 
lend to another a hozſe,an ore, a cart, oz ſuch 8 
ther things that map be delinercd againe , and 
they by fozce of that ione map be vſed and occus 
pied reaſonably in ſuch manner as they were 
bozrowed foz,0z as it wag agreed in the time of 
the lone that they ſhould be occupied, a if ſuch 
things be occupied otherwiſe tht accoꝛding to 
the intent of the lone, a in that occupattoy they 
perilh, tn what wiſe ſoener they periſh, ſo it bee 
not in default of the owner, hee that bozrowed 
them ſhalbe charged therewith in law s conſcis 
ence: + if he that bozrowed the occupy them in 
ſuch man er as they were lent foz, e in that oc⸗ 
cupation thep periſh in default of him that they 
were lent to, then he ſhall anfwere foz them: 
and if they periſh not though his default, then 
hee that oweth them ſhall beare the loſſe. Alſo 
if a man haue gods to kerpe to#certaine dap, 
foz a certaine recompence foz the k ping, hee 
ſhall ſtand charged oz not charged, after ag de⸗ 
fanit o no de ſault ſhall bee in him as befoze 
appeareth , and lo it is if = haue * 

3 
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foz the keeping , but if hee hane foz the kefptng; 
E inake pzomile at the time of $ deituerie to res 
— — at — — — 
charged with all chances that may ut 
he make that pzomiſe e haue nothing foz keps 
wy, thinke he is bound to no ſuch caſualties 
bee — ehis —— fo ＋ 
is —_ nude, 02 a naked pzonmi 
ſuppoſe no action lieth. Jiſo if a —— 
of another, — — 2 
kal negligenc e, de ſhalbe charged to the owner, 
but if they be laſt by other caſualtp, as it they be 
laid in a houſe that by chaunce is burned, oz if 
he deliuer them to another ta keep that rüneth 
awap with them, J thinke he be diſcharged: E 
theſc dtuerſities hold moſt comonly vpon pled⸗ 
ges,0z where a man hir eth gods of his — 
boz to a certain day foz certaine monep:a man 
other diuet ſities be in the law of the Kealme, 
what ſhalbe to the teopardie ofthe one, à what 
of the other, which I will not ſpeake of at this 
time: Ind by this it map appeare that it is c62 
monlp holde in the laws of England if a com⸗ 
mon carier go by the wates that be dangerous 
foz robbing,oz dꝛiue by night,oz in other incon⸗ 
uenient time,# be robbed, oz ii he ouercharge a 
hozle, whereby hee lalleth into the Water oz o⸗ 
thet wiſe, ſo that the tuffe is hurt oz impaired : 
that hee thall ſtand charged foz his mildemeas 
nour, and if hee would percaſe refuſe to carry 
it, vnle ſſe pzomile were made vnto him that he 
(ball not bec charged foz no mildemeanour that 
Could bee in him, the pꝛomiſe were void: Fox 
u were againlt reaſon # againſt god maners, 
and 
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the common law, 


@ If aPricſt haue won much goods by ſaying 
of Maſſe, whether hee may giue thoſe goods 
ar make a will of them, 


Cap. 35. 


N the ſaid ſam called Summa Roſella in the 
title Clericus quartus the third article, is aſs 
ked this queſtiõ: It a pꝛieſt haue won mach 
gods by ſaying of maſſe, whether he may giue 
thoſe gods, oꝛ make a will of them! whereto it 
is aunſwered there, that hee may gine them, 03 
make a will of them, ſpecialip when a man bes 
queths mony foz to haut Maſſes ſaid foz hum: 
the like law is of ſuch things as aclcrke wine 
neth by the reaſon of an office : Foz itis \ 
there, that ſuch things come to him by r 
of his owne perſon: which ſayings I think acs 
coꝛd th the law of þrealme, But foz much as 
in the ſatd article 4 in diuers other places of g 
ſaid chapter, a in dtuers other chapters of the 
ſaid Summe, is put great diuerſitie betweene 
luch gads,as a Tlerke hath by reaſon of his 
By9g Church 
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church, and (ach gods as he hath by reaſon of 
bis perſon, a that hee maſt diſpoſe ſuch 
as he hath bp rcaſon of his church in 
ner as is appointed by the law of the Church, 
fo that he map not diſpoſe them ſo ltberalty, 
he may the gods þ come by reaſon of his owne 
perſon,therefsze I ſhall a little touch what ſpt« 
rituall men may doe with their gods after the 
law of the Realme. 

Firſt a Biſhop, of ſuch gods as he hath with 
the Deane and Chapter, hee map neither make 


trimonp,hee map both make gifts and bequeſts 
lawſully. Ind an Abbot of the gods of his 
Church map make a gift, and that gift is gov 
as tothe Law: But what it 1s in conſcience, 
that is alter the cauſe and intent and qualitu 
hood oh foz if it bee ſo much that it notablp 
hurteth the houſe oz the couent, oz if he giue a⸗ 
wap the bokes , oz the chalices , oz ſuch other 
things as belong to the leruice of god, he offers 
deth tn conſcience, and pet he is not puniſhable 


againſt not tit 
r 
a Maſter & bzethzen of gods that thep haue to 
thiſrlues, $ alſo of gods that they haue = 
t 
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the Chapter g bzethzen,the ſame diuerſity hol 
deth, as appeareth befoze of a Bilhop and the 
Deane 6 Chaptee, except that in the caſe of a 
Walter e bzethzen the gods ſhalbe ozdered as 
ſhalbe aſſigned by the foundation. Ind mozeo⸗ 
ger,ofa Parſon of a Church, Vicar & Chauntry 
| Prieſt, oz ſuch other, al ſuch gods as they haut 
'F Eee Rane te ran ot dans 
,Uicarage, 83 Channtrie, as that they 
haue rea of there one ee your 
awfully giue and bequeath where 
ter the common Law: gp we rope 
———— part to the building 
ches, oz giue part to the Ozdinarp,0z 
to pe men,oz in ſuch other manner, as it is 
appointed by the law of the church, they offend 
not therein, vnles they think themſelues boun⸗ 
den thereto by dutie, # by authozitie of the law 
of the church,noz regarding the kings Laws, 
_ they ds ſo, it lemeth thep refill the O2di? 
es of God, which hath giut power to pzin» 
ces to make laws:but there as the Pope hath 
ſoueratgnty in tempozall 
CIR — ſoine ſap 


contained in the ſapd ſumme, but that holdeth 
not in this Realme : foz the gwds of ſptrituall 
men be tempoꝛall in what manner ſoeuet they 
| come to them, # mult be ozdered aſter the tem» 
— law as the = of the temp62all men 
{ | muſk be. BoWwbeit if there were a ſtatute made 
in this caſe ol like effect in many points, as the 
law of the Church ts, 1 
gd and a p;ofitable 
7" ”y « Who 
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g Who hall ſucceed a Clerke that dyeth 


inteſtate. 
Cap. 40. 


12 the ſaid ſum called Roſella in the chapter 
Clericus quatt the 7, Article, is aſked this 
queſtion, whos ſhall ſutcet d to a Clerke that 
dpcth inteſtate, a it is anſwered, that in gods 
en by reaſon of the church, the church (hall 
cceed. But in other gods his kinſmen ſhall 
ſucceed aftcr the ozder of the law, g if there be 
no kin\man, then the church ſhall ſuccerd. nd 
it ts ſapd further, that gods gotten by a Con: 
non ſeculet bp reaſon ot his church oz pzebend 
ſhall not go to his ſucceſſo; in the pzebend, but 
tothe Chapter, But Where one that is bene · 
ficcd is not of the congregation, but he hath a 
benefice cla reip ſepe rate, as it he be a parſon of 
apartſh Church,oz is a pꝛeſident, eʒ an Arch ⸗ 
deacon not beneſic ed by the Chapter, then the 
gods gotten bp reaſon of his beneſice, ſhall g oe 
to his ſucct ſſoꝛ, 4 not to the Chapter, and none 
or theſe ſapings hold place in ß laws of Eng⸗ 
land. D what is thenthe Law, if a Parſon of 
a Church, oz a Wicar in the Countrie dye ins 
tcſtate, oz if a Cannon ſeculer be alſo a Pars 
fon and haue gods by reaſon thereof, and aiſo 
a Pzebend that he hath in a Cathedzoll 
durch, e he dye inteſtate, who ſhull haue his 
gods - S. It the common Law the Ozdinarp 
in al theſe caſcs ma adminiſter the gods, and 
after her muſt commit adminiſtration to = 
ne 


— — — — 
TT — — — 
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next ſaithtull friends of him that is dead inte⸗ 
Rate that Will deſire it, as he is bound to doe 
Where lap me g haue gods die inteſtat. Ind if 
no man deſire to haue adminiſtration , then 
the Odinarie map adminiſter a ſe the debts 
paped, and he muſt beware that he pay the 
debtes in ſuch ozder as is appointed in the 
common Law: foz if he pap debts vpon ſim⸗ 
ple contracts befoze an Obligation, he ſhall be 
compelled to pay the debt vpon the obligation 
of his owne gods, if there be no s ſuffi: 
cient of him that died inteſtat, and it be 
ſuffred in ſuch caſe that the Oꝛdinary may pay 
pound and peund like, th at is, to appoꝛtion the 
gods among the debtozs after his diſcretion, 
= by the tigoꝛ of the common Law,he might 
t charged to him that can firſt haue his iudg ; 
ment againſt him. Ind furthermoze by that is 
ſaid afoze in the laſt Chapter it appeareth that 
if a Biſhop that hath gods of his patrimonie, 
oz a maſter ofa Colledge, oʒ a Dean of gods, 
that they haue of their owne onelp to them» 
ſelues dye inteſtate, that the Oꝛdinarie ſhall 
commit adminiſtration thereof, as befoze ap⸗ 
peareth, and if they make Executoꝛʒs, then the 
executoꝛʒs ſhall haue the miniſtration thereof ; 
But the heires noꝛ the kinſmen by that reaſon 
only that they be heires oz of kin to him that 
is deceaſed, ſhall haut no medling with his 
wds,ercept it be by cuſtom of ſome countries 
the heires ſhal haue their lons, oꝛ Where 
the childzen (the debts 1 legacies paied) ſhall 
haue a teaſonable part of the gods after the 
cuſtome of the Countrie. 80 41 


The 41. Chapter: 


g If a man be outlawed of felonie, or be arrain. 
ted for murder or felonie,or chat is an AL 
ciſmus, may be ſlayne by euerie 

anger. 


Cap, 41. 

] T appeareth in this ſaid ſum called Summa 
Angelica in the xrj. Th. in the title of · Aſciſ- 
mus the 2. Paragrafe, that he is an Aſciſmus 

that will lap men foz money at the inſtance of 
euerie man that will moue him to it, and ſach 
a man map lawfnilp be ſlayne, not onelp by the 
Judge, bat bp euerit pꝛiuat perſon. But it is 
ſaid there in the . paragrafe, that he muſt firft 
be tudged by ß law as an Aſciſmus ere he may 
be ſla ine, oꝛ his gods ſeiſed. Ind it is ſapd furs 
ther there in the 2. paragrefe, that alſo in con⸗ 
ſcience ſuch an Aſciſmus may be ſlaine if it bee 
done though a ʒeale of inſtice,and eiſe not. Js 
not the law of the realme like wile of men outs 
lawed, abiured,o; iudged foz felonic- 

S. In the law of the reatme there is no ſuch 
Lat, that a man ſhall be tudged as an Aſci{- 
mus, ne if a man be in full purpoſe fo: a certain 
ſamme of money that he hath recciued, to flap 
a man, pet it is no ſelonp,ne murder in the law 
til he hath done the at :foz intent of felonp noz 
murder is not puniſhable by the common law 
of the Realme, though it be deadiy ſin befo:e 
God, but in Treaſon oz in ſome other particu» 
ler caſes by ſtatute that intent map be puniſh⸗ 
ed. Ind though a man in ſuch a caſe hui a man 
foz money : pet it hall not be admitted nos 

e 


— 
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he is un Aſciſmus. Foz as it is ſapd bekoze, 
there is no ſich terme of Aſciſmus in the laws 
of the Realme,but he ſhal in ſach caſe be arrat- 
ned vpon the murther. Ind if he conkelle it oz 
| he is not guilty, e is found bp 
x9. men, he ſhall haue tndgement of life, and of 
, and ſhall fozfait his lands and gods. 
And itke Law is of an appeale bzought of the 
murther, if he ſtand dumbe and will not aun⸗ 
wer to the murther , he ſhall be attainted of 
the marther, 6 ſhall fozfeit life, lands 4 gods : 
But if he be arraigned of the murther vp6 on 

ndi&>ment at the Kings ſait, and therenpon 
dumbe and will not anſwer, there he 

ſhal not be attainted of the murther,buthe ſhal 
paine fozt and dute, that is to ſap, he ſhat 
be pꝛeſſed to death, and he ſhal there fozfait his 
gods, and not his lands. But in none of theſe 
caſes (that is to ſap) though a man bee Dutz 
{awed foz murther oz felonie, oz be abiured, oz 
that her be otherwiſe attainted : pet it is not 
lawſull foz any man to murther him, oz lap 
him, ne to put him in execution bat by authoꝛt⸗ 
tir of the Kings Lawes, Inſomuch that if a 
man bee adtudged to haue paine fozt and dere, 
and the officer beheadeth him, oz on the con⸗ 
trariwiſe putteth him to paine fozt and dure, 
where her ſhould behead him, he offendeth the 
jaw. Ind if an officer which hath authoztte to 
put a man to death, map not put him to death 
bat accozding to the iudgement, then me thin= 
keth it ſhould follow that moze ſtronger a 
ſtraunger may not put ſuch a man to death of 
hig owne authozitie without commandement 


: 
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\]fthe Lav. But if the judgement be that ha 
ſhakvr hanged in chatnes,e the officer 

im in other things and not in chatnes, J 

he is not guiitie of his death: But ſome 

he ſhall there make a fine toþ auſt 

he hath not followed the wozds of the iudge⸗ 

ment. 

Alſo it᷑ a man that is no officer would arreſt 

man that is outlawed, abinured , oz attainted 

— — — 


peached foz his death: foz it is 1swfnll vnto 
euery man to take ſach perſons # to bing tht 
— they map be oꝛdzed accozding to the 
But if a Capias be directed bnto the (h(» 
rife to take a man in an act ion of debt oz trei⸗ 
paſſe, there no man may take the man, but her 
hane authozitie from the Shirife : and if any 
man att pt of his own authoꝛitie to take him, 
C hercliſteth,# in the reſiſting ts llaine, he that 
would haue taken him is guiltie of his death. 


Whether a man ſhall be bounden by the act 
or offence of hu ſeruant ot officer. 


Cap. 46. 


N the ſayd ſai called Summa Angelica, in 
the title Dominus iiy. Paragrafe, 18 aſked 
gun Ao merge 
fo; dis houſhold: and it is ſaid that he (hal 
yen the houchold offendeth in an (6909 m6 

niarp 
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a—_—_— _ —— is the chiefe officer of, 
wozk and the pzofit of the hou: 
=Y — — 

h ſeruants, foz he ought to appoint 
honeſt perſons : But it is laid there, that it is 
to be vnderſtod cunily,# not ct iminallp, whers 
by, as is ſapd there, he that is a gouernonr is 
bound foz the offence of his officers,# that the 
ſame is to be hoiden of a Captaine, that he ſhal 
be bound foz the offence of his ſquires, and an 
hoſt foz his gueſt, and ſuch other. Neuertheles 
it is laid there,that certatne Doctoꝛe, there re⸗ 
hcarſed, ſaid therto,that if the office be an open 
oz publike office,as an office of power,oz other 
like, It ſuſtic eth to bzing ſozth him that of- 
fended : But it is otherwiſe if it be not a pubs 
like office, but an hoſt oz a Tauerner,oz other 
like. But if the houſhold offend not in the office 
the Lozd is not bound as to the Law, but in 
conſcience he is bound if he were in default by 
not coʒrect ing them, foz he is bound to coxrect 
them both by woꝛd and example, and if he find 
any incozrigible,he ts bound to put him awap, 
except that he haue pzclumptions, that if he 
doe ſo, he will be the wozſe, and then her map 
doe that he thinketh bcſt, and he is ercuſed, and 
elſe not: Foz to ſuch perſõs it is ſaid, Frror qui 
non refiſticur, approbatur: (that is to ſap) an 
Erroz that is not reſiſted, is appꝛoutd. Ind 
though diucrs of the ſapings befoze rehearſed 
ogra with the Law of the Realme, pet all doe 
not ſo, and alis they that do are tobe obſerued 
by authozitic of the law of the Realm, not by 
the authozitie alledged in the ſaxd . 


/ thats 


» 


h other things, where the Walter 
after the Lawes of the Realme ſhall be char⸗ 
ged by the act ol his ſeruant in other caſes not 


1 s, and Where not. 

Firft, it᷑ a man de committed to ward vpon 
arrerages of accompt, * the keeper of the pʒi⸗ 
ſon him to go at large, then an action 
of debt ſhall lpe againſt him. And ifhe be not 
ſufficient, then it tpeth againſt him that comes 
mitted the keeping of the pztfon vnto him, and 
reaſon of the ſtatute of Welt the 3. 
ca.11, if Bailtfes of Franchiſes that haut 
Rerurne of writs make a falſc geturne,the par⸗ 
tie ſhall hane anerrement againſt it, aſwell of 
to little iſſues as of other things, aſwell as he 
ſhall haue againſt the ſherite, but al the puniſh» 
ment ſhall be onelp vponthe batlife, a not vpon 
the Loꝛd of the Franchiſe, and that doth aps 
peare bp the ſtatute made in the firſt peare of 
King Ed,3.the 1. chapter. But if an vnderſhis 


y/ rife make a returne wherupon the ſhirife ſhall 


be amerced, there the high Sherife ſhall be a⸗ 
merced,foz the returne is made expzeflp in his 
name. But it it be a faiſe returne whereupon 
an act ion of diſceit ipcth,in that cale it map bee 
bzonght againſt the vnderſhirife. Ind ſee 
of the ature that is called Starurum de male 
returnantibus breuia, 

Allo rf the kings Butler make depaties, he 
lhallenfiper fo; his deputies ag foz — 
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d appesreth in the ſlatut made in 
ot 1 the z. Be — — 


21. Chapter. 
— — —— — — 
carij it is enacted among other things, that no 
officer ofthe Exchequer lhal pat anp cierk erk vn⸗ 
— ——Lv — 
— ſtatute is generall, it ſeemeth 
hall ——— 
31 clerke as foz an oucrſight, 
inthe 14. — 3. ca. 9. it is 
all Gails ſhall be appointed againe 
to the Shirts, and that the Sher ilt ſhall haut 


that if there be an eſcape by default of the Gai= 
ler, that the king may charge the Gatler if hee 
will. But it is no doubt bat he may charge the 
Sherife by reaſon of this ſtatut if he wil. But 
if it bee a wilfull c ſcape in the Galler Which is 
in him, the Sherile ſhal not be bound to 
aun e to the ſelonie, ne none other but the 
Gatler himlelle, and they that aſſented to him. 
Alſo if a man haue a Sherifewicke,Couſta- 
bleſhip, oꝛ Bath wicke in fee, whereby he hath 
the kerying ofpziſoners,tf hee let any to reple⸗ 
uin that bee not repleniſhable , and thereof bee 
attaint,hee ſhall leeſe the office ec. Ind if it bee 
an Underlſherife, Conftable, oz Bailife , that 
hath the d<ping of the pziſon , that doth it 
knowledge of the Lo0zd , he ſhall haue 
tmpziſonment bp the peares,and after ſhall be 
raunſomed at the Kings Will , as — 


The 42. Chapter. 
15. chap. Ind 
dee ther the 


| 
7 


his 
Maſter, oz that he offend in the office that his 
Maſter hath pat him in, oz els, that the Mats 
fter ſhalbe bound to anſwere fo: the ded of his 
leruant by the law marchant, as in ſome place 
it is ſed. 

Alſo, it is enacted in the 14. peare of King 
Edward the z. the 8. Chapter, that Mapen⸗ 
takes 8nd Handzeds the t bee ſeuered from the 
Counties, ſhalt be adiomed againe vnto them, 
and that ik the Sheriſc hold them in his 6wne 
hands, that het ſhall put in them ſuch bailifes 
that haue lands ſufficient, and thoſe foz which 
hee will aunſwere, and that if hee let them ts 
ferme, that they bee let to the auntient terme: 
but after it ts pꝛohibited by the Statute of the 
2 z. yeare of lung Henrie the 6 the 10, Chapter, 
That no ſherike ſhall let his Lailtwtkes, noz 
wapentakes to ferme. Ind when they be once 
in the Sherifcs owne hands, and the ſherife 
put in Batlikes,thcp bec but as Vinderbatlifes 
to the Ring, and the ſherife thc high bathife,and 
they in maner the ſheriſes ſeruauts and — 
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only by him: Ind therefoze by the ſaid ſtatut of 
King Ed. the 3. hee ſhall aunſwere ſoz them, if 
they offend in their office , but tf the Sherife 
let tht to ferme, then though the ſherife offend 
the tn that doing, pet whether hee hal 
be charged foz their uuſdemeanoz in the office 
oz not, is a great doubt in ſome men, foz they 
that this ſtatute is onelp to bee vnde ſtod 
the bailtwikes be tn the ſherifkes hands, 

but here they bee not ſo, ne the bailifes bet not 
his ſeruants,but his fermours : Ind therefoze 
thep ſay, that tf the Sherife ſhal be charged fo 
them, it is by the common Law, and not by the 
ſtatute afozeſaid. Tlſo in the 2. peare of Ring 
Henry the vj. the xiii Chap it is enacted , thas 
Officers by patent in euer court sf the King, 
that bp vertue of their Office haue power ta 
make clerks in the ſaid courts, ſhalbe charged 
e ſwozne to make ſuch clerks vnder them, los 
whom they will aunſwere. Yiſo the Yoſpitea 
lers a Templers be pzohibit they ſhall hold no 
pler that belongs to the Kings Courts, vpon 
pain to peld damages to the partie grieued,# ts 
make ranſome to the king: that the ſuperious, 
ſhal anſwere foz their obedtencers, as foz their 
owne deed. Weſt. 2. cap. 43. Allo the Derieant 
of the Cate ry ſhall ſatiſſie all the debts, damas 
ges, and cxecutions that ſhall bee tecouered as 
gainſt any that is paruetoz, 0z achatoz , vnder 
him that offer.d againſt the Dtatute of xxxvj. 
of Edw.the tz. oꝛ againſt the ſtatute of xxiiij. 
of Henrie the vj. in caſe the purueiour , 02 a 
chatour bee not ſuffictent #c. Ind the partie 
plaintife ſhall haue a Scire facias againſt þ — 
* 


— — —— 
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fergeant in this caſe to haue execution, as ap® 
peareth — — Henry the vj. 


t. chapter. 

Alſo if a man be ſent to pꝛiſon vpon a Mta⸗ 
tute merchant by the Mato, befoze whom the 
recogniſance was taken, ⁊ the Gatloz will not 
receive him, he ſhal anſweve foz the debt if Hee 
haus where with, a 1f not, then he ſhall anſwere 
that committed the Gale to him, as appear et 
in the ſtatut called the ſtatut marchant. 

And if Out ragious tolle bee taken in the 
towne Marchant, it it de the Rings towne let 
to lat me, the king ſhal take the franchiſe of the 
market into his hands : And if it bee done by 
the Lozd ofthe Towne , the King ſhall doe in 
likewiſe : Ind if it be done by the Bailife, vn⸗ 
knowing to the Lozd , he ſhall peeld againe as 
much as hee hath taken, and ſhall haue impꝛi⸗ 
ſonment of 40.daies : Ind ſo ii appeareth that 
the Loꝛd in this caſe ſhall not aunſwere foz 
his Bailife , Weſt. che t. cap. 30. Ind in all the 
caſes befoze rehearſed, where the ſaperiour is 
charged by the default of him that is under 
him, hee in whole deſault his ſuperiour is ſo 
charged, is bound in conſcience to reſtoze him 
that is ſo charged thzough his default ; except 
8 caſe befoze rehearſed ot the Holpitelers , fox 
all that the obediencer hath, is the ſuperiozs if 
he will take it. Ind thereioze what recompẽce 
ſhalbe made by the obediencer in that caſe, is al 
at the will ol the ſuperiour. Ind now J intend 
to ſhe do ther ſome particuler caſes , where the 
maſter after the laws of þ realme ſhalbe char⸗ 
ed by the ac of his ſeruant, bailife, oz 1 — 

ere 
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Whebe not, and lo foz to make an end of this 


Firſt, foz treſpaſſe ol batterie, oz wzongfnil 

entry into lands oz tenements, ne pet foz Fez 
lony oz murder, the maſter ſhall not be charged 
foz his ſeruaat, vnleſſe hee did it by his com? 
mandement. 

Alſo if a ſeruant bozrow money in his ma⸗ 
ſters name, the Maſter ſhall not bee charged 
with it, vnleſle it come to his vic,s that by his 
allent. Ind the ſame law is if the ſeruant make 
a contract in bis maſters name, the contra 
ſhall not bind his maſter, vnleſſe it were by his 
maſters commandement ,0z that it came to the 
maſt ers vſe by his aſſent. But if a man ſend 
his ſcruant to a faire oꝛ market, to buy foz him 
certaine thingo, though hee commaund him not 
to buy them of no man in certaine, and the ſer⸗ 
uit doth accozding,the maſter ſhal be charged, 
but if the ſeruant in that caſe buy them in his 
owne name, not ſpeaking of his Maſter , the 
Maſter ſhail not be charged, vnles the things 
bought come to his vſe. 

Alſo it a man ſend his ſeruant to the market 
with a thing which he knoweth to be defectiue 
to be {old to a certaine man, and hee ſelleth it to 
hun, thete an action lyeth againſt the Maſter : 
but it the maſter biddeth him not ſell it to any 
perſon tn certaine, but generally to whom hee 
can, and hee ſelleth it accozding , there lpeth no 
action of deſceit e gamſt the maſter. 

Allo if the ſei uant keepe the Maſters fire 
negligently, whereby his maſters houle is bzet 


and his neighbours allo __= an act ion 22 
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the Maſter. But, if theſernant beare 
gentip in the ſtreet , and thereby the 
- —- ——— ——_ there ipcth no acti⸗ 
t . 
iſo, it a man deſire to lodge With one, that 
is no common Holtcter, and one that is ſetuãt 
to him that he lodgery with, robbeth his cham⸗ 
ber, his maſter ſhall not bee charged foz that 
robbing : but tf he had been a common Holteler 
he ſhouid haue bin charged, 

Fiſo, if a man be gardein of a pzifon, wheres 
in is a man that is condemned ina certaine 
Comme of monep, and another that is in pꝛi⸗ 
ion foz Felony , and a ſeruaunt of the gat deine 
that hath the rule of the pꝛiſon vnder him, wil⸗ 
fullpletteth them both eſcape: in this caſe the 
gardcine ſhall aunſwere foz the debt, and ſhall 
pap a fine foz the eſcape of the other, as foꝛ a 

eſcape, and the ſeruaunt ore'p ſhall 
— put to aunkwere to the felonp, ſoz the wilful 


ugainſt 
fire 
houſe 
on 


ape. 

Allo, it a man make another his gener all re- 
cetuour,and that teceiuour receiueth monep of 
a creditout of his AJaſter, and maketh hum 
acquitance, and after pepcth not his Maſter, 
pet that payment diſchargeth the creditonrs 
bat if the creditonr had taken an acquitance 
of him without paping him his money, that 
acquicance only were no barre to the Maſter, 
vnieſſe hee made him receiuer by wzittng , and 
gauc htm authozuic to make acquitances, and 
then the authozitic muſt bee ſhewed, And if 
the creditour in ſuch caſe by agreement bez 
twerne the recetuour and htm, delinered to the 

xeceta 
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receiner a hozſe oz another thing in reoSpence 
of the debt, that deliuerie diſchargeth not the 
creditour, vnleſſe it be deltuered ouer vnto the 
Maſter, and hee agree to it. Foz the rectiuer 
hath no ſuch power to make no ſuch commuta⸗ 
tion, but his maſter giue him ſpeciall comman⸗ 
dement thereto. 

Fiſo, ił a ſeruant ſhew a Credifonr of his 
maſter, that his maſter ſent him toz his money, 
and hee pay eth it vnto hum, that payment diſ- 
chargeth him not. it the maſter did not (Fd him 
foz it inde d, except that it come after vnto the 
ble of the maſt et by his aſſent. 

Allo, if a man make a bailife of a manoꝛ, and 
alter the Lozd of whom the Mano is heiden 
grant the ſeignioꝛie to another, and the baplike 
after papeth the rent to the graunter, that pap⸗ 
ment of the rent counteruaileth no attonrne « 
ment though it were by fine , ne ſhall not bind 
his Maſter, till hee artozne himſcife:bnt if the 
Loꝛd cf whom the land is holden diſſeiſed one 
of the ſeigmoꝛp, and the bailife papeth the rent 
to the heit e of the Lozd, that is a god ſeiſin to 
the heir, though the bailtfe had no commaunde⸗ 
ment of his Maſter to pay it: Fox it belongeth 
to his office to pap rents ſeruice, but not rent 
charge as ſome men ſap. 

Alſo, an encrochment by the bailife ſhall not 
bind the maſter in anow2ie,tf he had no cõmã⸗ 
dement of the maſter to pap it. Jiſo if there bee 
Lozd,meſnc,and tenant, # the tenaunt holdeth 
of the meſne as of his manoz of D. the meſne 
maketh a bailife, and after the tenant maketh a 
kelfement,the kelter — notice to the bailife, 
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and he eth his rent with the arrerages , 
this notice not bind the Lozd, ne compexU 
him to alter his auowzte:foz the office of a hai⸗ 
life ſtretcheth not thereto, but hee muſt haue 
therein a ſpectall commandement of his 2as 
ſter . Fiſo if a ſeruant ride ox his maſters hozſe 
to doe anerrant foz his Maſter intoa Towne 
that hath authozitte to make attachments of 
gods vpon plaints of debt ac. and there vp0 a 
plaint of debt made againſt the ſeruant, the 
Maſters hozſe is attached by the Officers, 
thinking that the hozſe were his owe, and be⸗ 
cauſe the ſexuant appeareth not, þ officers ſeiſe 
the hozſe as fozfeit : in this caſe the Loꝛd ſhall 
haue an action of treſpag againſt the officers,® 
this attachmẽt foz the debt of his ſetuant, ſhall 
not bind him ec. But that an hoalt oz keeper of 
a Taucrne ſhalbe charged foz their gueſts,vnz 
leſſe it be done by their aſſent 0z comandemet , 
I do not remember that J haue read it in the 
laws of England. 


« Whether a villaine, or a bondman may 
giue away his goods, 


Cap.43« 


T oppeareth in the (aid ſum, called Summa 
Angelica, inþ title Donatio prima the 9 Pa- 
ragratc,that a bondman, oz a relig-0us man, 

a Monke, ne ſuch other that hath nothing in 
pꝛoper, map not giue, but it bee by licence of 
thar (uperiour ; but that ſaping is not, as 7 is 
id 
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ſayd there, to bee bnderftod of Religious per⸗ 
ſons that haue lawfull miniftrarion of gods, 
foz if they grine With a cauſe reaſonable , it is 
god, but without cauſe they map not. 

Fido if they by the licence of the pzelat with 
the counſci1 of the moze part of the Couent a⸗ 
bide at ſchwle oz goe on pilgrim: ge, they map 
gue as other honeſt ſcholers and pugrimes be 
reaſonably wont to doe: and they map alſo giue 
almes where there is great need, if they haue 
no time to aſke licence. 

Alſo if they ſee one in cxtreame neceſſity, they 
may giue almes though their ſuperiozs pꝛo⸗ 
hibite them, foz then all things bee in common 
by the law of God. And therfoze they be bound 
foz to doe it, as appearcth in the toꝛeſaid ſam 

called Summa Angelica in þ title Eleemoſina, 
the 6. Paragrafe, Doth not the Law of Eng⸗ 
land agtee with theſe diuerſities Stu, Foals 
much as the queſtion is onely made whether a 
Uillaine oz a bondman may giue his 
gods 02 not: and it ſ&meth that after the a» 
fozeſapd ſum, in the tytle which thou bes 
foze rehearſed,that he ne none other that hath 
no pꝛopertp map not giue, woher by it appeareth 
that the ſayd ſumme taketh it, that a bond= 
man ſhould haue no p2opertp in his god, and 
that therefoze his gift ſhould be voyd, I ſhall 
ſomewhat touch what pzopertie and what au⸗ 
thozitie a Utlleine hath in his gods after the 
Law of the Realme, and what authozitie the 
Loꝛd hath ouer them. Ind J will leaue the 
dtnerſities that thou haſt remembzed befoze of 
Religious perſons to them that liſt to treat 
D iy furs 
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further therein hereafter. 

Firſt if a Uilletne haue gods either by 
his owne pꝛoper buping and ſciling, oz other⸗ 
wile bp the gilt of other men, he hath as pers 
fit a pꝛopertie, and alſo as whole intereſt in 
them, and map as lawfuillp giue them awap 
as any tre man map. But if the Lozd ſeiſe 
them befoze his gift, then they be the Lozds, 
and the intereſt ol the villeine therein ts deter⸗ 
Kuned, 

Aiſo if the Lozd ſeile part of the gods of 
his Utiletne in the name of all the gods that 
the Uilleine hath oz ſhall Hereafter haue, that 
ſeiſurcts god, foz all the gods that he had at 
the time of the ſeiſure. But if gods come to 
the UWilleme after the ſeiſure, he map lawſullp 
giue them awap notwithſtanding the ſapd 
{ciſare. 

Alſo if the Loꝛd claime all the gods of the 
bullein, and ſerſcth no part of them, that ſeiſare 
is voyd, and the gift of the ville in is god not⸗ 
wit hſt anding that ſeiſur e. 

Alſo if a man be bound to a Uilleine in an 
obligation in a certaine ſum of monep, and the 
A. o2d ſeiſeth the obligation, then the obligation 
ts his, but pet he can take no action thercupon 
but in the name of the villeine : and therefoze tf 
the villetne releaſe the debt, the L 02d is barred 
by that releaſe. 

Iiſs if a woman be a niefe, and ſhe marieth 
a free man, the gods immediatly by the mar i⸗ 
age be the huſvands, and the L ozd ſhall come 
tes late to make any ſetſure: and if the huſband 
in that caſe maketh his wife his 1 

an 
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and dyeth, and the wife t the ſame gods 
agatne as executrix to her huſband, pet it ſhall 
not be lawfull foz the Lozd to take them from 
her, though ſhe be a niete as ſhe was befoze the 
mariage. 

Alco it gods be ginen to a man to the vie of 
8 Willeine,and the Loꝛd ſeiſeth thoſe gods, the 
ſeiſure after ſome inen is god by the Dtatute 
made in the 19, pere of R H. /. wherby it is en⸗ 
acted, þ the Lozd ſhall enter into lands where= 
ofother perſons be ſeiſed to vſe of his villein: 
and they ſay that the ſame ſtatute ſhall be vn⸗ 
derſtod by equitie of gods in vſe,afwel as of 
Lands in vſe. 

Aiſo if a Uillein be made a pꝛieſt, yet neuer. 
theleſſe the Loꝛd map ſeiſe his gods and lãds 
as he might befoze : a bntill the ſeiſur e he may 
alien them and giue them away as he might 
be foze he was pꝛicſt. And in this caſe p Lozd 
map oꝛder him, ſo that he ſhall do him ſuch ſer⸗ 
nice as belongeth to a Pꝛieſt to do, befoze any 
other : but he map not put him to no laboz noz 
other buſinefle, but that is honeſt and lawfnil 
foz a Pꝛieſt to doe. 

Allo it a Uilleine enter into Religion in his 
peare of pzeofe, he map diſpoſe his gods as he 
might haue done befoze he take the habit vpon 

m 


And in likewiſe the 102d map ſeiſe his gods 
as he might haue done befoze,but if he after 
make executozs, and be pꝛołeſſed, and the exe⸗ 
cutozs take the gods to the perfozmance of 
the will, then the Loꝛd may not ſeiſe the gods 
though the executoꝛs haue them to the perfozs 
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mance of the wil ol him that is his villein, nog 
in that caſe the Lozd may not ſeiſe his body, ne 
put him to no manet of labour, but muſt ſuffer 
bim to abide in his religion vnder the obedik ce 
of his ſuperioz as other reltgious perſons do, 
that be net bounden : And the Lozd hath no 
temedie in that caſe foz loſſe of his bondman, 
but onely to take an act ion of Treſpas agatnlt 
him that recetued him into Weligton without 
his licence, a ther eupon to recouet damages, 
as ſhall be aſſeſſed by xij men. Many other cas 
ſes there be concerning the gift of the gods of 
a villeine, whereof I ſhall ipeake no moze at 
this time, (02 this that I haue ſaid ſufficeth to 
che w that the knowledge of the Kings law 1s 
right expedient to the god ozder of conſcience 
concerning ſuch gods. 


C If a Clerke be promoted to the tytle of his 
patrimony,and after ſelleth his patrimony 
and atter falleth to pouertie, vhether 
ſhall he haue his tytle there - 
in ot not. 


Cap. 44. 


] N the laid ſumme called Roſella, in the title 
Cleticus quattus, the 24. axticle it is aſked, if 

a Clerke be ꝛomoted to the tytle of his paz 
trimonp, whether her may alien it at his plea⸗ 
fure,+ whether in that alienation the ſolemnt» 
tie ne deth to be kept, that is ts be kept in alie⸗ 
nations 


a 4 4 «aa 4 


The 44. Chapter: 141 


nations of things of the church: and it is aun» 
Wered there, that it map not be aliened no 
moze than the gods of a Spit ituall benefice,if 
it be accepted foz a title, and expꝛeſiy aſſigned 
vnto him, ſo that it ſhouid goe as into a thing 
of the church, except he haue after another be? 
nefice whereof he map line. But if it be ſecret⸗ 
ty aſſigned to his Tytie. ſome agree it map be 
aliened : and in this caſebp the Lawes of the 
Meolme, it may be lawfully aliened whether it 
be ſecretlp oz openly aſſigned to the Tytle, foz 
the Oꝛdinerie ne pet the partie himlelfe after 
the old cuſtome of the Kealme , haue no au» 
thozitie to bind any inheritance by authozitie 
of the Spirituall law: and therefozc the land 
after it is aſſigned and accepted to be his title, 
ſtandeth in the ſcifeſame caſe to bee bought, 
ſold, charged, o put in execution, as it did be⸗ 
fo:e. Ind therefoze it is ſomewhat ro be mar⸗ 
uepled that Dzdinaries will admit ſuch land 
foz a tytle, to the intent that he that is pꝛomo⸗ 
ted ſhould not fall into extreame pouertie, oꝛ go 
openſy a begging, without knowing how the 
chmon law will ſerne therin:foz of meere right 
all inheritances within this realme ought to 
be ozdered by the kings laws, and inheritance 
cannot be bound in this Realme but by fine, 
oz ſome other matter of rrecoꝛd, oꝛ by feoſtemẽt 
o2 ſuch other, 0z at leaſt by a bargain that chã⸗ 
geth an vſe. Ind ouer that to aſſigne a ſtate foz 
terme of life to him that hath a fee ſimple be⸗ 
faze,is vopd in the Lawes of England Wwiths 
ont it be by ſuch a matter that it woʒk by wap 
of conclufion oz eſtoppel, and in this caſe Was 
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luch matter of concluſion:and therefoze all that 
is done in ſuch caſein aſſigning of the ſayd ti⸗ 
tie is void. à ilo there is no tntereſt that a man 
hath in any manoz, Lands, oz tenements foz 
terme of lite, foz term of peres, oꝛ otherwiſe, but 
that he by the law ol the realme may put away 
his right ther in if he wil. Ind then when this 
man alteneth his Land generally, it were a⸗ 
gainſt the law of the Realme that any intereſt 
ol ſuch a Title ſhoald remaine in him againſt 
his owne ſale: # there is no dtuerſity, whether 
the aſſignement of the Title were open oz ſe⸗ 
cret, and ſo the Tytie 1s voyd to all intents. 
And in likewiſe if a houſc of Religion, oz any 
other (pirituall man that hath graunted a title 
after the cuſtome vſed in ſuch titles, ſell all the 
lands and gods that they haue, that ſale in the 
jaws of England is god as againſt the tytie, 
and the buyer ſhail ncuer be put to aunſwer to 
the title. Illo ſome lay, that vpon the common 
titles that be made dailp in ſuch caſe, that if he 
fall to pouerty that hath the titie, he is without 
reme dy: foʒ they be ſo made that at the common 
Law there is no remedie foz them, and if he 
take a ſuit in the Spirituau court, many men 
ſap that a Probibition oz a Præmunire lpeth. 
And thereſoze it were god foz Oꝛdinaties in 
fuch caſe to counſell with them that bee tears 
ned in the Law of the Realme to haue ſuch a 
fozine deuiſed foz making of ſuch titles, that if 
ned ber, would ſerue them that they be made 
Onto, oz elle let them be pzomoted without any 
title, and to truſt in God, that if thep ſerue him 
as they ought to doe, he will pꝛouide foz them 
to 
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to haue fuſticient foz them to line vpon. Ind 
remembꝛed be⸗ 


defanit in them that dzew the ſapd ſums, and 
put therein ſuch caſes and ſuch ſolutions that 
as thou thinkeſt hurt conſcience, rather than 
to gtue any to it , ſpecially ag in this 
Kealmey St. I thinke no default in them, dut 
I thinke that they Were right well and chati⸗ 
tably occupied, to take ſo great paine and laboz 
as they did therein, foz the wealth ol the peas 
ple and cles ring of their conſcience : foz they 
haue ther eby a tight great light in con⸗ 
ſcience to all Countries where the law C tuill 
and the Law Cannon be vſed to tempozall 
s. But as foz the Lawes of this realme 

thep them not, ne they Were not bound 
to know them, and if they had knowne them, it 
would little haue holpen them foz ß countries 
that they moſt ſpecially made their treatiſes 
foz: Ind in this countt᷑ ie alſo they be right ne» 
ce ſſarie and much pzofitable to al men, ſoʒ ſuch 
doubts as riſe in conſcience in diuers other 
maners not concerning the law of the realme. 
Ind J maruell greatly that none of them that 
in this Realme are moſt bounden to doe that 
in them is to keepe the people in a right tudge- 
ment, and in a clereneſſe of conlctence , haue 
done no moze tn time paſſed to haue the Law 
of the Kealine knowne than they haue 9 
03 
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for though ignoꝛance may ſometimes ercule,pet 
the knowledge of the — and the trut tudge⸗ 
ment is much better, a ſometume though igno⸗ 
rance excuſeth in part, it excuſeth not in al:and 
there ſoʒe me thinketh they did verp wel if they 
would pet be callers on to haue that point re⸗ 
fozmcd as ſhaꝛtiy as they could, And tow be⸗ 
cauſe thou haſt well ſatiſfted mp mind in ma⸗ 
np of theſe queſtions that I haue made, put 
pole foz this time to make an end, D. J pzap 
ther pet ſhew me oz that thou make an end mo 
of thele caſes , that after thine opinion be ſet 
in diuers bookes of learning of conſcience, that 
as thou thinkeſt foz lacke of knowledge of the 
Law of the Realme, doe rather blind conſci⸗ 
ence,than giue a light vnto it: foz il it be ſo,then 
ſurely, as thou — ſaid, it would be refozmed, 
foz I thinke verilp the Lawes of the Realme 
tn many caſes in this Realme bee obſer 
ned as well in conſcience, as in the indictall 
Courts of the Realme.S.J wil with god wil 
the to ther ſhoztlp ſome other queſtions, that 
bee made in the ſapd ſam, to gine thee another 
occaſion, to ſee therein the opinions of the 
ſudſammes, and to ſee farther thereupon how 


as great nerd to bee moze plameiy 1 
accozding to the Lawes of the Realme , 
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of my conc eipt in them, but will leaue it 
to other that will of charitie take ſome further 
paine hereafter in that behalife. 


¶ Diuers queſtions taken out of the Student of 
the ſums, called Summa Roſella, and Summa 
Angelica, which he thinketh neceſlarie to 
be looked vpon,and to beſcenc how 
they ſtand and agree with 
the law of the 
Realme, 
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Me firft queſtion is this, whethet a cu⸗ 
(tome map bzeake a law poſitiue. Summa 
Roſclla, titulo Conſuetudo para. 13. 

The ſecond is, if a man attainted oz banich⸗ 
ed be reſtoꝛed by the Pzince, whether ſhal that 
reſtitution ſtretch to the gods, Summa Roſel- 
la in the title Damnarus, in principo. 

Item, it a man be outlawed of felony, abiu⸗ 
red,oz attainted of murther oz felonp,oz he that 
is an Aſciſmus map be flain by ſtrangers: and 
| ſee like matter thereto, Summa Angel, tn the ti⸗ 
| tle Aſciſmus para.1, 

This queltion is ſomewhat anſwered to, in 
a new addition, as appearcth befoze in the 41. 
Chapter. 

Item, Whether the maſter ſhal bee bound by 
the act, oz offence of his ſeruãt, oʒ officer, 3 


| 
| 
| 
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el. in the title Dominus, para-. 

queſtion is aunſwered to in an ads 
dition, as appeareth befoze the xi. Chap: 


ter. 

Item, Whether a villaine map giue away 
his gods. Summa Angelica, in the title Dona - 
tio pt ima, para. 9. 

This queſtion is anſwered to in an additiũ 
as appeareth befoze in the 43 Chap. 

Item, whether an Abbot map giue ac. Sũma 
Angelica, in the title Donatio 1. Para l. & 39 

Item, whether a woman couert map giut 
a wap any gods. Ind it is anſwered. Summa 
Angelica, in the title Donatio 1 Para. 11. that 
hee map not, without ſwee haue gods beſide 
her dowzie, but only in almes. 

Item, if a man do treaſon , whether his gift 
of gods after,befoze attainder,be god. Summa 
Angelica, in the title donatio 1, para. 12. & ii ſs 
meth; there nap,and lake Summa Angelica, tn 
the title Alicnatio, para.24. 

Item, if aman Wwittingly make a contract 
betwerne two kinlfolke, oz other that map not 
lawfully martie together, whether he hath foꝛ⸗ 
leit his gods. Summa Ang, in the title Donatio 
1. para. 14. 

Item, whether the Father may qtne to the 
ſon. Summa Ang. in the title donatio prima par. 
19. and Summa Roſella, in the title Donatio 2. 
par. 42. 

Item, whether a man may giue aboue v. C. 
S. abſque inſinuatione. Summa Ang. in the title 
donatio 1. par. 20. 


Item, whether a gilt ſhall be auoided by — 
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, Summa Roſella, in the title Dona- 


| yo 1.parag, 17. & 29 and there it is ſaid, þ the 


gift is void by the Law of nature,+ joke Sum- 
ma Angelica, in the title Donatia prima , Para» 
grafe 42.& 47. 

Item, where any gift betwern the huſband 
and the wiſe map bee god, and it is ſaid pea, 
when the huſband gincth it, Cauſa remunera- 
tionis. Summa Roſella, inthe title Donatio t. 
pata. 32. 

Item ita man make a will, enter into reli⸗ 
gion, whether he may after t euoke the wil. and 
it is ſaid, that Friers Minozs map not, and 92 
ther may. Summa Rolella, in the title donatio i. 
pata. 35. in fine, 

Item it᷑ a mi giue another a towne with all 
the rights that he hath in the ſame, whether the 
patronage ⁊c. and the tithes paſſe. Summa Ro- 
ſella, in the title Eccleſia 1. para. 36. 

Item, whether all that is bought With the 
monep ofthe Church be the churches, Summa 
Roſella in the title Eccleſia 1. para. 7. 

Item, if a gift made to Monaſtery, map bee 
ats:dcd by that the giuer hath chuldzen after 
the gilt. dumma Roſella, in the title Donatio 1. 

Ar a. 3. 
a Item, if a man buy a thing vnder the halle 
pꝛice, Whether he be bound by the Law to res 
ſtoze ac. Summa Roſella, in the title Emptio & 
venditio, para.6, 

Item, whether a comon theefe, vel cõmunis 
depopulator agrorum map ebture, Summa Ro- 
iel. in the title Emunitas 2. in principio. Et ha- 

betut 
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berur ibi in fine, qd licer leges excipiant plures 
— ag per ius canonicum legibus dero- 

arum eit. 
- Item, whether a man ſhall take the Church 
foz great enozmious offences that is not mur= 
ther,noz felony. Summa Roſclla, tn the title E- 
munitas 3. Parag. 3.11» 

Item, it a man take one in the high way, and 
dzaw him out, ⁊ there beateth him, whether hee 
ſhal haue Þþ puniſhment that is oꝛdained fo} the 

that ſtrike one in the high way SummaRolclla, 
in the title Emunitas 2. Pata. s. 

Item, whether hee that taketh the Church 
map after the offence be iudged to death. Sum- 
ma Roſella, in the title Emunitas 2 para. . 

Jte, whether the Biſhops palle is be ſãctua⸗ 
ry. Sũma Roſella, in the title Emunit as para. 24. 

Item, whether the dignitie of the b ſhop, oz 
P2:eſthod diſcharge bondage. Summa Roſella 
in the title Epiſcopus, in principio. 

Item, whether a clerke is bound to pay any 
Jmpoſitions, 02 Callages, foz his patrimome 
92 otherwiſe. Summa Roſella in the title Ex- 
communicatio t. diuiſione oct. par. 4. & 5. & G. 
& diuiſione nona, para. 1. 

Item, it it werc oꝛdained by Statute,that if 
a man ſcll ac. he ſhal giue to the king ij. 5. whes 
ther a clerke be bouno to giue it tt he ſell of his 
pꝛebend. Summa Koſella, in the title Excomu- 
nicatio 1. diuiſione nona, para. 3. 

Item, it it be oꝛdatned by ſtatute, that there 
ſhall not bee laid vpon a dead perſon, but ſuch 
a cettaine cloth, oz thus „ 
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dels, whether the ſtatut be gad,# it is left la 
a queſtion. Sima Roſella in the title Excommu- 
nicatio 1, diuiſione 18. par. 8. in Fine. 

Itt᷑. i a man make a leaſe of a Mill f terme 
of peres, # it is agreed that the leſſe (hail grind 
the lefloz tolle free during the term, after þ lei⸗ 


there ac. Suma Roſe l. in the titie Familia, pa. 5. 
Item, if a maſter Will not pay his ſeruants 
wages, that hath ſetued him faithfully , whe⸗ 
ther that ſeruaunt map take ſecretly 
s of the maſters ec.a if he zo, whether hee 
bound to reftitution. Summa Roſella, tn the 
— Familia, par. G. * 
tem, things immoneable of the church may 
not be giuen.dũma Rolella, in the tule Feodum, 


Bug, 1. Ind ſe there in principio what Fco- 
is. 


Item, whether the ſons baſtards, + the ſons 
lawfully begutten ſhall inherite together, Sum- 
ma Roſclla, in the title Filius, par. 2. 

Item, whether father and mother map ſacs 
ced to thetr baſtards, Sima Roſella, in the title 
Filius, par. 4. 

Item, whether the father may leaue any of 
his gods to his baſtards, Sima Roſella in the 
title Filius, para. 3. Ind Summa Roſella in the 
title Societat, pat. 23. 

Item, whether the offence of the father ſhaH 
hurt the ſon in tempozal thmgs. Summa Roſcl- 
la in the title Filius. 

Item, tt a man giue all his lands and gods 
to his childze, whether _—_— 
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part, Summa Roſella, in the title filius para. 28. 

Item, to whom treaſure found belongeth, 
Sima Roſella, in the title ſurtum para. 11. 

Item, it᷑ a deere,oz other wild beaſt that is ſo 
(oze hurt þ he map bee taken, commeth into anos 
ther mans ground, whether it bee his that ow⸗ 
eth the ground, oz his that ſtrake him, Summa 
Roſella in the title furtum, para. 13. 

Item, whether theft be in a little thing al wel 
as in a great thing. Summa Rolclla, in the title 
furtum, para. 1 8. 

Item, what pain a theefe ſhall haue, summa 
Roſella in the title furtum Parag. 2 2. 

Item, that if gods of dead men goe to the 
heit es, ⁊ that of damned men, s. De terris, Sum- 
ma Roſella, in the title Heteditas Pata. 1. 

Item, whether a man ſhall be ſaid guiltie of 
murther by commademeat , counſell, oz aſſent, 
Summa Roſella in þ title Homicidium 3, per to- 
tum, # like matter is Homicidiũ 4. in principio, 
and in diuers other caſes. 

Item, a man maketh a pʒiuie contract with 
a woma,x after hath a child bp her, a after ma: 
rieth another woman, and hath a chtld, ſhe not 
knowing the firſt contract, which of the chil⸗ 
dzen ſhalbe his heir e. Summa Roſella in the ti⸗ 
tle Illegitimus para. 4. 

Item, whether the Pope map legitimate one 
to tempoꝛal things, ⁊ to ſucceed, Summa Roſel- 
la in the title Illcgitimus para. 

Item, i! gods be found that were left of the 
owncr as foztaken , who hath right to them. 
Summa Roſella in the title Inuenta para. a. Ind 
ke Süma Roſella in the title furtum, pare. 17. 

nd 


The 46.Chapter. 1 46 


And thus I make an end of theſequeſtions: E 
becauſe thou deſireſt me in the 31. Chapter, to 
che w the ſomwhat, where tgnozance excuſeth 
in the Law ofthe realme,# where not, J will 
anſwer ſomewhat to thy queſtion, and ſo coms 
mit thæ to God. 


¶ Where ignorance of the Law excuſet h in the 
laws of Englarid,and where not. 


Cap. 46. 


Gnozince in $ la though it be inuincible) 
doth not excuſe as to þ law but in fcw caſes: 
foz euerte man is bound at his perill to take 
knowledge what þ law of the realm is, aſwel ß 
law made by ſtatute as the comon law, but ig⸗ 
noꝛũce of the deed , which map be called the ig⸗ 
nozance of the truth of the deed, may excuſe in 
many caſes, D. I put caſe that a ſtatute penal 
be made, a it is enacted that the. ſtatute ſhall be 
pꝛoclaimed byduch a dap in euerie ſhire, à it is 
not pzoclatmed befoze the day, # after the dap a 
man offends againſt the ſtatute, ſhall hee run 
in the penalty: d. J think pea,if there be no far s 
ther woꝛds in the ſtatute to help him, that is to 
ſap, that if the pzoclamation ber not made, g no 
ma ſhalbe boũd by ß ſtatute, the cauſe ts this: 
there is no ſtatute made in this realme , but by 
the aſſent of the loꝛds ſpiritual g tt poꝛal. and of 
all the c õmons, that is to ſap,bp the knights of 
the ſhire, citizens, and hurgeſles that be choſen 
by allent of the commons, which in the parlta⸗ 
ment repzelent the eſtate of oe whole _ 3 
29 nd 
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And enery ſtatute there made, is of as ſtrong 
efecc in the Law, as if all the commons were 
Here pzelent perſonally at the making thereof: 
and like as there needed no pꝛoclamation, it᷑ al 
ers there pꝛeſent in their owne perſon, ſo the 
law pzeſumeth there na deth no pzoclamation, 
When it is made by their authozitte, a the wh] 
it is enacted, that it ſhall be pzoclatmed ac. that 
is but of the fauours of the makers of the ſta⸗ 
tute, g not ofnecefſitie:and it cannot therfoze be 
taken, that therr intent was that it ſhculd bee 
void ik it were not pzoclaimed. Neuertheleſſe 
ſome be of opinion, that it a man beſoze the dap 
appointed foz the pzoclamation offend the ſta⸗ 
tute,that he ſhould not in that caſe be puniſhed 
foz thcp fap, that the intent of the makers of 
ſtatute ſhall be taken to be, that none ſhould be 
puniſhed befoze the dap, which 1s « doutt to 
ſome other: But admit it be as they ſap,that he 
Hall be excuſed, pet hee is not excuſed by the 1g 
nozance of the Law, but becauſe the intent of 
the makers excuſeth him. D. Itis enacted in þ 
7 peare of R 2. cap. 5. that euerie Shertie ſhall 
pꝛoclaim the ſtatute of wincheſter ther tunes 
tuerp pere,m euerie market towne, to thintent 
the ſhal not be excuſed by tgnoz nce, 
« it ſeemeth by thoſe wozds, that if no Pzociae 
mation be made, that the offendoz map be txcu⸗ 
fed by tqnozance. Sr. Some take the inrent of 
that ſtatute to be, that the people by that ꝛo⸗ 
clamation ſhouid haue knowledge of the Dtas 
tute of Wincheſter , to the intent, that the foge« 
feiture therein may be taken as well in conſcte 
det ag in law:and ſome take the tate to = 


% 
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of ſuch effect as thou ſpeakeſt᷑ of, that is to ſap, 
that no fozfeiture ſhonid grow vpon the ſtatut 
—— — —— them þ were — 
. ere made acco2ding to 

ſaid ſtatut of Richard. Ind if it beſo take.the 
ſtatute of Wincheſter is of (mall effect againſt 
molt part of the peopie,foz certain it is that the 
— — — 
as n that be zunt be excu⸗ 
gy particuler — Kactath made 
in that caſe, and not by the generall rules of the 
law:and ſometime in diuers ſtatutes Penals, 
they that be ignozant be excuſed by the ſelfe 
Ratate,as it is vpon the ſtatute of Richard the 
3. the 13 pere, the 2.\tatute,and the laſt Chap. 
where it is enactdd, that if any perſon take a 
benefice by pꝛouiſion that he ſhall be bamiſhed þ 
realme & fozfcit ali his gods, and that if he be 
in the N ealme, he auotd within s. werkes alter 
he hath accepted it, and that none ſhall receum 
him $ is ſo baniſhed after the ſaid 6. weeks - 
on like fozfeituce if he haue knowledge: and 

he that hath no knowledge is excuſed by þ ex- 
pꝛeſſe woꝛds of the ſtatute. Ind in he 
that offendeth egainſt Mag. cha. 1s not excom- 
menged but he haue knowledge that it is pꝛo⸗ 
hibit that he doth. Foz thep be onely excoms 
menged by the ſentence called Serentialata ſup 
cartas, that doe it willingly, oz that doe it by 
tgnozance, # cozrect not theinſelues within 15. 
dapes after they haue warning. And ſometime 
they that be 1gnozant of a Mtatute be excuſed 
from the penalty of the ſtatute,becaule it ſhaibe 


makers ol the ſta⸗ 
—— - 9 _ 
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tute was, that none ſhould be bound brit they 
that haue knowledge: but that any man ſhalbe 
diſcharged in the law by ignozance of the law 
onlp foz that he is ignoꝛ ant, J know few caſes 
except it might be applied to infants that be in 
their infancie,s within peres of diſcretio, foz it 
ignoʒance of the law ſhould excuſe inthe law, 
many otlendoꝛs would pꝛetend ignoꝛance. Da. 
Shall an infant that hath diſcretion, # know» 
eth god tr cuill, be puniſhed by a penal ſtatute 
that he is ignoꝛant in? S. It the ſtatute be, that 
foz the offence her ſhould haue cozpozall papne, 
I thinke he ſhali be excuſed and haue no coꝛpo⸗ 
tall payne: but Þ ſuppoſe that that is not fog 
the 1ano2ance,fo; though he knew the ſtatute, 
@ willingly offended, yet J thinke he ſhall haue 
no cozpo:all papne : Is where he plead Join⸗ 
tenancie bp deed that is found againſt hun, oz if 
hee plcad a Becozd in Aſſiſe,and faileth of it at 
his dap:but that ts becauſe the law pzeſumeth 
that it wag not the intent of the makers of the 
Statute, that he ſhould haue that puniſhment: 
but if he be of petes of diſcretion to know god 
from cuil, whether he ſhall then kozleit the pe⸗ 
naitic ofa penal ſtatute it is moze doubt, fox it 
is commonly holden, that if an infant had not 
bin excepted in the lat. of ſozciudgement, that 
the koꝛeiudgement ſhould haue bound him, 4 ſo 
hail his ceſſer, ⁊ his le uying of a croſſe againſt 
the ſtatute, oꝛ it he be a gar dein of a pʒꝛiſon and 
ſuſter a pꝛiſoner eſcape, he ſhal pay the debt be⸗ 
cauſe the ſtatutes bee general, à if he ſhould bp 
the ſtatutes be bound win age, like reaſon will 
p he may by a ſtatute penall leeſe his * 


| 
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It an infant doe a murther oz a felonie at inch 
— as he hath diſcretion to know the lam. 
he not haue the puniſhment of the law as 

one of ſul age :S. I think pes, but that is by an 
old Maxime of the law foz eſchetving of mur⸗ 
ders # felonies,# ſo it is of a treſpas : but theſe 
caſes tun not vpd the ground of ignoziice, but 
with what ages Jnfants ſhalbe puniſhable oz 
not puniſhable, foꝝ the tenderneſſe of their age, 
though they be not ignoꝛant. Do, Be not pet 
Knights a noblemen that are bound moſt pꝛo⸗ 
perip to ſet theit ſtudie to acts of chiualric, fox 
defence of the realme, 8 huſoandmen thet muſt 
ble tillage e huſbandzy fo; the ſuſtenãce of the 
comminaltie, a that may not bp reaſon of their 
labour put themlelues to know the Law, dif- 
charged by ignozance of the law: 5. No verilp, 
foz ſith all were makers ofthe ſtatute, the law 
pzeſumeth that al heue knowledge of that that 
they make, as it is ſapd befoze ; and as thep be 
bound at their perill to take knowledge of the 
ſtatute that they make, ſo be al them that come 
after the. And as foz knights and other nobles 
of the Realme,me lermeth that they ſhould be 
bound to take knowledge of the law alwell as 
anp other within the realme, except them that 
giue themſclues to the ſtudie x exerciſe of the 
law, a except ſpirituall tudges, þ in many caſes 
be bound to take knowledge of the law of the 
realm, as is ſaid befoze in Cap, 25. Foz though 
they be bound to acts of Chiualt ie, foz the de» 
fence of the Realme, pet they be bound alſo ta 
the acts of Jultice,x that(it ſæmeth) moꝛ e thã 
other be by rcaſon of their great poſſeſſios and 
tit authoi 
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7 xpedtent a neceflary 
—— therefozc if the noble men of this 


wealth: 
realme wou fec their chidzen bzought dy m 


be inherit (though they had not the high cans 
ning ot the whole body of $ law, bat after ſuch 
maner ap M.Forreſcuc tn his booke that he er» 
titteth the Boske de laudibus legit Angliæ, ad⸗ 
uertiſeti the P ince to hane knowledge ot the 
la wers o this realme) I ſuppoſe t would be a 
— hereafter to the miniſttatton of Jus 
ce of this realme, a great ſuertp toꝝ humieite, 
end a right great gladneſſe to all the peopie:foz 
- certain it is, the moze part of the people would 
moe gladip heare þ thetr rulers # gouernozs 
entended to oꝛder them With Wiſdom and Ju⸗ 
ſ>tce, than with power e great retmues. But 
ignozonce of the decd many times excuſeth in 
the L aweo of England, e I ſhall thoztip touch 
{ome caſes therof to ſhew where it ſhall cxcuſe, 
ond where it ſhall not excuſe, then the reader 
map adde to it after his pleaſure ; as hee ſhall 
thinke to be conuement. 
g Certaine caſes and grounds where ignoraace 
of the deed excuſcih in the laws ot Eng- 
land, and where not. 
Cap. 


149 


Cap. 47. 
F amen buy u bent in open market of him 
that in —_— pzopertie in hun, not 


cauſe: foz it hath been alva taken, that þ in⸗ 
tent of the makers of the ſaid Dtatute was, 
that they that wert ignozant of the firſt t etay⸗ 
nour, Mould not run in any penaltie of the ſta⸗ 
tute, Ind the lame Lad is of him that retay⸗ 
neth one that is Ward to another, not know: 
ing that he is his ward. Ind if homage be due, 
and the Tenant after that the homage is due 
maketh a Feoffement, and after the Loꝛd not 
knowing of the tcoff:ment diſtrapneth foz the 
homage, in that caſe that ignozance ſhall ex« 
cuſe him of his damages in a Repicui though 
he cannot ano foz the homage : but if he han 
knowne of the feottement, he Id haue peel- 
ded damages foz the w ongſull taking Alſo if 
a man be bound in an Obligation that — 

r c 
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repaire the houſes of him that he is bound to 
dy ſach a certaine time, as oft as needſhall te⸗ 
gaire, # after the houſes haue ned to be repay⸗ 
red, but he that ts bound knoWweth it not, that 
ignoꝛance ſhal not excuſe him,foz he hath bofid 
bunfelfe to it, and fo he muſt take knowledge 
at his perill : But if the condition had bin that 
h ſhould repapze ſuch houſes as he to whom 
der was bound ſhauld aſſigne, # after he aſſig⸗ 
neth certaine houſes to be repaired,but hee that 
is boũd hath no knowledge of that aſſignemẽt, 
that ignozance ſhall excuſe him in the law, foz 
he hath not bound himſelfe to no reparation in 
certatne,but to ſuch as the party will aſſigne, 
it he aſſigne none, he is bound to none: there⸗ 
foze lith he that ſhould make the aſſignement 
ts pꝛʒiuie to the deed, he is bound to gine notice 
of his own aſlignement: but if the allignement 
had bin appointed to a ſtranger, then the obli⸗ 
goz muſt haue taken knowledge of the alligne - 
ment at his perul. Allo if a man bup Lands 
whertunto another hath title which the buper 
knoweth not, that ignozance excuſeth him not 
in the aw no moꝛe than it doth of gods, Alſo 
if a ſeruant come with his maſters hozſe to a 
(Towne that by cuſtome map attach gods ſoꝛ 
debt, vpon a plaint againſt the ſeruant, an of- 
ficer of the towne by inloꝛ mation of the partie 
attacheth the Maſters hozle, thinking that it 
were the ſeruants hoꝛſe, that ignazance excu⸗ 
ſeth him not: ſoz when a man wil do an act as 
to enter into Land, ſeiſe gods, take a diſtreſle, 
oz ſuch other, he muſt bp the law at his peril 
lee that that hee doth bee lawfully done, = 
the 
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the taſe befoze tehearſed. And in likewiſe if a 
Sherife by a Repleuin deliuer other beaſtes 
tha were diftrained,though the party that di⸗ 
ſtrapned ſhew him they were the ſame beaſts, 
pet an act ion of treſpas lpeth againſt him, and 
ignozance ſhall not excuſe him: foz he ſhall be 
compelled by the law, as al officers commonip 
be, to execute the Rings wit at his perill, acs 
cozding to the tenoz of it, and to ſee that the act 
that he doth be lawfully done. But otherwiſe 
it is after ſome men,ifvpon a Summons in a 
Præcipe quod reddat, the Sherife by infozma= 
tion of the demandant, ſummoneth the tenant 
in another mans Lands, thinking it foz the te⸗ 
nants land, there thep ſap he ſhalbe excuſed: foz 
in that caſe he doth not leiſe the Land, ne take 
poſſeſſion in the lad, but only doth ſummon the 
tenant vpon the land, a the w2it commandeth 
him not that he ſhall ſummon the tenant vpon 
his owne land, but generally that he ſhall ſum⸗ 
mon him, a knoweth not in what Land, e then 
bp an old Maxime in the law it is taken, that 
he ſhall ſummon him vpon the land in demand: 
and therefoze th he miſtake the land # be 
ignozant of it,yet if the Demaundant infozme 
him that that is the land that he demaundeth, 
that ſufficeth to the Sherile as to his entry foz 
the as thty ſap, though it be not 
the tenants, And here J make an end of theſe 
— this time. Do, I pzay thee pet 92 
e depart take a little mo2e pair in mp deſire. 
S. What is thaty D. That thou wouldeſt hew 
me thy mind in diuers caſes of the Law ol the⸗ 


realm, which( as me ſermeth ) ltd not ſo = 
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with conlcience as they ſhould doe. Ind theres 
foze J would gladly hearc thy conceit there 
in, how they may Sand with conſcience. S. Mut 
the caſes, and J ſhall with god will ay as Y 
thinke to them. 


ij The firſt queſtion of the Doctor, how the law 
of England may be ſaid reaſonable, chat probi» 
biteth them that be arraigned vpon an 
Indi&ment of felony or m 5 
to haue counſell. 


Cap. 48, 


E thinketh that the law in that popnt is 

very god and indifferent, taking the law 

therein as it is. D. why, what is the lay 
in this poynt:? 5. The law is as thou ſaiſt, that 
he ſhall haue no counlell: but then the Law is 
farther, that in all things that pertaine to the 
oꝛder of pitading, the Judges ſhall ſo inſtruct 
him and oꝛder htm, that he Hall runne into no 
teopardie by his iniſpleding: Ts if he wil plede 
that he neuer knew the man that was lain, oz 
that he had neuer a penp wozth of ß gods that 
ts ſuppoſed that he ſhould ſteale in theſe caſes 
the Judges are bound in conſcience to in⸗ 
foʒme him that he mult take the generall iſſue, 
end plead that he is not guiltie : foz though 
they be ler to be indifferent betweene the King 
and the partie as to the partie and to the pains 
cipall matter, as they be in all other matters, 
pet they be in this caſe ts ſæ that the partie 
take no hurt in fozane of ple qʒing in * 

erg, 
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ters, as he ſhali che w to be the truth of the mat» 
ter, and that is a great fanour of the law:foz tn 
appeale, though the Juſtices of fauoz wil moſt 


But they map not doe ſo with conſcience vpon 
india ments as me ſeemeth: {oz it were a great 
bnreaſonablenes in the Law, if it ſhould pzoht= 
bite him that ſtandeth in tcopardie of his lite , 
that he ſhould haue no counſell , e then to dziue 
him to picade after the ſtrait rules, and fozma» 
lities of the law that he knowethnot. D. But 
what if hee bee knowne foz a common offendoz, 
oz that the Judges know by examination, oz 
by an euident pzeſumptton that hee is gui p, 
he aſketh Danctuarie , oz pleadeth minoſmer, 
oz hath ſome Recozd to pleade, that hee cannot 
pleade after the fozme , May not the Judges 
in ſuch caſes bid him plead at his peri!!s St. I 
ſuppoſe they map not, foz though hee be a com? 
mon offendoz, oz that he bee guilty,yct he ought 
to haue that the Law gtneth him, and that hee 
ſhall haue the effect of his pler g, and of his mat . 
ters entred after the fozme of the Law: and 
allo ſometime a man by examination , and bp 
Witneſſe map appeare qmitiethat is not: and 
in kkewiſe there map be a vehement ſuſpition 


conlcience det put from that he a 
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by the law, ne yet although h J 


knewif 
of their owne knowicdge : but if it were in ap⸗ 


peale, J ſuppoſe that the Judges might doe 
therein as thep ſhould thinke beſt to dee done in 
conſcience: foz there is no Law that bindeth 
them to inſtruc him (but as they doe common⸗ 
ly to the parties of fauoz in all other caſeg ) ut 
they map it they wil bid them plead at their pes 
rill by aduiſe of theit connſel: and if the appei⸗ 
lee be pe, and haue no counſel,the court muſt 
aſligne him counlell it hee aſke it, as they muſt 
doe in all other places, e that mee thinketh they 
arc bound to doc in conſcience, though the ap⸗ 
pellee were neuer (fo great an oft doꝛ, ⁊ꝛ though 
the Judges knew ncuer ſo cei tainciy that hee 
Were guntie, foz the law bindet h them to do it. 
And ſo me thinkcth that there is great diuer⸗ 
ſitie betwene an indictment a an appeale, Ind 
the teaſon whp the Law pzohibit eth not coun⸗ 
(ci! in appeale as it doth in an india ment, 1 
ſuppoſe is this: There is no appeale brought, 
but that of common pꝛeſumption the appellant 
hath great malice againſt the appellee : as 
when the appeale is bzought by the aztife of 
the death of her huſband,oz by the ſonne of the 


death of his father : oꝛ that an appe ale of rods 


berie is bzonght koz ſtealing of gods. And 
therefozc if the Judges ſhould in thoſe caſes 
Gew thẽ ſelues to inſtruct the appellees, the apa 
pellants would grutch i thinke them partiall , 
and therefoze as well fo: the indemnitie of the 
court, ag of the appellee in caſe that hee bee not 
guiltte, the Law ſaffereth the appellee to haue 
— 
ing 
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— ſuit, the Ring int endeth g but ins 
ſtice with kauour, e that is to the reſt and quiet- 
nes of his faithfull ſubiect s, æ to pul awap miſe 
doers among them charitablp : and therfoze he 
Wil be contented that his Juſtices ſhall helpe 
fozth the offendozs accoꝛding to the trueth, as 
far ag reaſõ and iuſtice may luffer. And as the 
King wil be contented therin, it is to pꝛeſume 
that the counſell will be contented, and (0 there 
is no daunger thereby, neither to the Coutt ne 
to the partie And as J ſuppole koz this reaſon 
it began that they ſhould haue no counſel vpon 
india ments, ⁊ that hath ſo long continued that 
it is now growne into a cuſtom, a into a max⸗ 
tme of the law, þ they ſhall none haue. D. But 
if the Judges knew oftheir owne knowledge 
that the indictee is guiltie, and then he pleadeth 
Miſnoſmer, 0z a Kecozd that hee was autrcr- 
toits arraigned, and acquite of the ſame mur⸗ 
ther, oz felony, and the Judges of their owne 
knowledge know that the pier ts vntrne, map 
thep not then bid him plead at his perill⸗S. J 
think pes, but if they know of their own knows: 
leoge that he were guilty ol the murther oz le⸗ 
lonp, but that the plea was vnttue they knew 
not, but by coniecture oz infozmation, I think 
they might not then bid hum plead at his per ill. 


T The ſecond queſtion of the Doctor, whether 
warrantie of the younger brother, that is taken 
as heire, becauſe it is not knowne but that the 
eldeſt brother is dead, be in conſcience a 
bar vnto the eldeſt brother, 
as it is in the law. 
Cap, 
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Man ſeiled of lands in fee hath iſſue two 

A fors, the eldeſt ſon gocth beyond the ſea, 
and becaalſe a common voice is that hee 

is dead, the yonger bꝛothet is taken foz hctre, þ 
father dyeth, ß yonger bzother entreth as hcire, 
t alieneth the land with a warrantte,and dicth 
without anp hecire of his bodp, and after the el= 
det bzother commeth againe , and claimeth the 
land as heire to his father, whether ſhall he be 
barred bp that warrantie in conſcifce as he is 
in the law Stu. It is a Maxume in the Law, 
that the eldeſt bzother ſhall in that caſe be bar⸗ 
red, and that Maxime is taken to bee of ag 
ſtrong cffc in the Law,as if it were oꝛdained 
by ſtatute to bee a bar. And it ia as eld a law 
that ſuch a warrantce ſhall bar the herre, as it 
is that the inheritance of the father ſhail onelp 
diſcend to the eldeſt ſon. Ind ith the Law ſo 
is, why then ſhould not conſcience follow the 
Law , as well as in doth in that point, that 
the eldeſt ſon ſhall haue the land. Do. Foz there 
appeareth no reaſonable cauſe whereupon the 
Marime might haue a lawfull : 
Foz what reaſon is it that the warrantie of 
an aunceſtoz that hath no right to land, ſhould 
bar hum that harh right? Ind if it were 0zdets 
ned by Statute , that one man ſhould haue 
another mans land, and no cauſe is expzefſed 
whyp die ſhould haue it, in that caſe though hee 
might hold the land by fozce of that ſtatut e. pet 
he coutd not hold it in conſcit᷑ce, without — 
rt 
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were a cauſe whp he ſhonld haue it, a theſe ca⸗ 
{es bee not like as me leemeth to the fozfeiture 
of gods by an Datiawzie, foz I will agree foz 
this time, that that fozfciture ſtandeth With 
conſcience , becauſe it is 0zdained foz miniſtra⸗ 
tion of iuſtice, but I cannot percetue anp ſuch 
cauſe here: and therefoze me thinketh that this 
caſe is like to the Maxime, that was at the cõ⸗ 
mon Law of wzecke ofthe Sea, that is to ſap, 
that if a mans ga ds had bin wꝛecked vpo the 
fea, that the gods ſhould haue bin immedial ly 
fozfeited tothe King. And it is holden by all 
Doetozs that the Law is againſt conſcience, 
except in certain caſes that were to long to res 
hearſe now. Ind it was o2datned by the ſtatut 
of dlc ſtminſter the 1. that if a Dogge oꝛ Cat 
come aliue tothe land, that the owner ,if hee 
pzwue the gods within a peare and a day to be 
his, ſhall haue them, whereby the ſatd Law of 
wzecks of the ſea, is made moze ſufferable tha 
it was bekoze:and ſome thinke in this caſe that 
this warranty 1s no bar in conſcience, though 
it be a barre in the law. S. I pꝛay the keep thats 
caſe of wzerke of the ſea in thy remembzance, 
and put it hereafter, as one ot thy queſt ions, # 
thereupon ſhew me thy farther mind therein, 
and I ſhal with god will ſhew thee my mind: 
t as to this caſe that wee be in now, mec thin⸗ 
keth the Barune Wherbp the warranty ſhalbe 
a barre, is god and teaſonable, foz it ſoemeth 
not agauſt reaſon that a man {hal be bound, as 
to tempoꝛall things, by the act of his aunceſtoʒ 
to whom hee ts hetre : foʒ ue as bp the law it 
is oʒdained, that hee 5 haue aduantage — 

T the 
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the ſame aunceftc; , and haue all his lands bx 
diſcent if he haue any right, ſo it ſeemeth that 
it is not vnreaſonable , though the law foz the 
puuttie ot blod that is betweene them (uffer 
him to haue a diſaduantage vp the ſame aun⸗ 
ceſtoz : but if the Maxine were, that if anp of 
his aunceſtours, thou gh he were not heire to 
him, made ſuch a warrantte, that it ſhouid be a 
bar, Jthinke that Maxim were againſt con⸗ 
ſcience, fozin that caſe there were no ground, 
noz conlideration to pꝛoue how the ſaio Mæx⸗ 
tme ſhould haue a lawtuit beginning, wherefoze 
it were to bee taken as a Maxime againſt the 
law of reaſon : but me thinketh it is o:herwiſe 
in this caſe, foꝛ the reafon that I hane made 
de foze. D. It the tather b.nd him and his heirs 
to the payment of a debt and dye, inthat caſe 
the Donne ſhall not be beund te pay the debt, 
vnles he haue aflets bp dilcTt from his father. 
And ſo J wonid egrœ, tyat if ih s man haue 
aſſets by diſcent from the atnceſtoz th t made 
the warrant ie, that he ſhould haue bin batte d: 
but elg me thinketh it ſhould rand hardip with 
conſcience that it ſhould bee a bar re. St. Jn that 
caſe of the obligation , the law is as thou ſaiſt, 
and the cauſe ts ,foz that the Maxime of the 
law in that caſe is none other, but that he ſhall 
bee charged if he haue aliets by diſcent: but if 
the Maxime had bene gencrall, that the heire 
ſhould ber bound in that caſe without any af: 
ſets , 02 if it were ozdaincd by ſtatute, that it 
ſhould bee fo, I thinkethat both the Maxime 
and the ſtatute ſhould well ſtand with conſci⸗ 
ence. Ind like law is where a man is vouched 
os 
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as heire, he may enter as he that hath nothing 
by dilcent, but where hee claimeth the land in 
his owne tight, there the warranty of his an« 
teſtoʒ ſhall be a bar to him, though hee haue no 
allets from the ſame aunceltoz, a though it bee 
ſaid in Ezchiel Cap. 18. hat the ſonne ſhal not 
beate the wickedncile of the father that is vns 
derſtod ſpiritnaliy. But as to tempozall gods 
the opinion of Dodoꝛs is, that the ſonne (lomes 
time map beate the oſtence of his Father. Do. 
Now that J haue hears thy mand in this caſe, 
A wall cake aduiſcment therein till a better 
leaſure , and will now pzoceed to another 
queſtion. Stu. I pzay thee doe as thou ſailt, and 
ſhall with god will make anſwer therto aſ⸗ 
ell as J can, 


C The 3. queſtion of the Doctor; If a man pro- 
cure a col/aterall warrantic, to extinct a right 
that hee knoweth another man hath to land, 
whether it bee a barre in conlicience 
as it is in the Law, 
or not. 


Cap. go. 


Man is diſſciſed ofcertaine land, Þ diſſei⸗ 

{oz ſelleth the land ac. þ aliene knowing 

of the diſſeiſin, obtaineth arelcaſe with a 
warrãty of an anceltoz collateral to þ diefliſce, 
that knoweth allo the right ot the diſſeiſce, that 
8unceſtoz collaterall dyeth, aſter whole death 
the warranty diſcendeth vpon the diflejſce , 
Whether map the aliene in? * hold the land 
{4 in 
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in conſcience as he may by the law. S. Sith the 
war rantie is diſcended vpon him, whereby hes 
is barred in the law mee thinketh that hee ſhall 
alſo be barred in conſcience , and that thts caſe 
is like to the caſe in the next Cha. befoze whers 
in J haue ſaid that(as me thinketh)it is a bar 
in conſcience.D. Though it might be taken foz 
a bar in conſcience in that caſe , yet mee think- 
eth in this caſe it cannot: foz in that caſe the 
ponger bzother ent red as hetre, knowing none 
other but that hee was heire of right, and after 
when He ſold the land, the buyer knew not but 
that hee that ſold it had god right to ſell it, and 
ſo he was tgnozant of the title of the eldeſt bzo= 
ther, e that ignoꝛance came bythe de fault and 
abſence of himſelfe , that was the eldeſt bzo» _ 
ther. But in this caſe aſwell the buper,as heb 
made the collateral warrantp, knew the right 
of the diſſtiſer, and did that they could to extinct 
the right, and ſo they did as they would not 
Motild haue been done to them: # ſo it ſa meth þ 
her that hath the land may not with conſcience 
kee pt it.õt. Though it be as thou ſaieſt that all 
they offended in obtaining ok the ſaid collate⸗ 
rall warranty, pet ſuch offence is not to be con⸗ 
ſidered in the law, but it bee in verie ſpecial cas» 
ſes: fo2 if ſuch alleagings ſhould be accepted in 
the law, releaſes, and other wzitings ſhould be 
of ſmall effect, and vpon euerte light ſurmiſe, all 
wꝛitings might come in triall, whether they 
were made with conſcience 02 not. T her eſoʒe 
to auoid that inconuentence, the law will dʒꝛiue 
the partie to aunſwere onely whether it bee his 
ded oz not, end not whether the der d = 

| made 
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made with conſcience oz againſt confcience, & 
though the partie may be at a miſchieke 2 
by, pet the law wil rather fer he mule 
than the ſaid inconuenience. Ind like law is it 
a woman Conert foz dzead of her huſband bp 
compuiſion of him leute a Fine, pet the wo⸗ 
man after her huſbands death, ſhall not be ad 
mitted to ſhew that matter in auoyding of the 
Fine, foz the inconuenience that might follow 
thetupon. Ind after the opinion of many men, 
there is no remedy in thele caſes in the Chans 
cerp:foz they lap that where the common Law 
in caſes concerning inheritaunce putteth the 
partie from any auerment foz eſchewing of an 
unconnenience that might follow of it among 
the people, that if the ſame inconuenicnce ſhold 
follow in the Chauncerie if the ſame matter 
ſhould be pleded there, that no Subpena ſhould 
lie in ſuch caſes, ⁊ ſo it is in the caſes befoze re⸗ 
hearſed : Foz aſmuch vexation, delap, coſts and 
expences might grow to the party if he ſhould 
be put to anſwer to ſuch auerments in the 
Chancerie, as if he were put to anſwer to thE 
at the common law: and therefoze they thinke 
that ns dubpena lyeth in the ſaid caſes ne in o⸗ 
ther like vnto the. Meuettheles J do not take 
it that their opinton is that he that bought the 
land in this caſe may With god cõſcience hold 
the Land, becauſe he ſhall not bee compelled by 
no law to reſtoze it, but that he is in conſcience 
and by the law ol reaſon bound to reſtoze it oz 
otherwile to recompence the partie, ſo as hes 
ſhall be contented, and J ſuppoſe verily it ia 


ſo it he Will kerpe his ſoule out of perill and 
U ty dans 
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danger. And after ſome men to theſe cales may 
be reſembled the caſe of a fine with nonclaime 
that is temẽbꝛed befoze in the 14. Tha. of ehis 
booke, where a man knowing another to haue 
right to certain land, cauſeth a fine to be leuped 
thcrof with Pꝛoclamat ion, ⁊᷑ the other ſuffreth 
bv.yeres to paſſe without claime, in that caſe he 
hath no remedie neither by common Law, noz 
by dubpena, a that yet het hat leuied the fine,1s 
boũd to reſtoze the land in conſcience. Ind me 
thinketh J could right wel agcee that it ſhould 
be ſo in this caſe, and that ſpectally, becauſe the 
partie himſeife knoweth perfectly that the ſaid 
collaterall warrantis wag obtained bp couin E 
8gainlt conſcience. | 


C The fourth queſtion of the Doctout is of 
the vic cke of the Sea, 


Cap. 41. 


P:ap thee let me now heate thy mind how 

the law of England concerning gods that 

be wzecked vpon the ſca map ſtand with cõ⸗ 
ſcience. ſoꝛ J am in great doubt of it. S. I pzap 
thee let me firſt Hoare thine opinion What thou 
thinkeſt therein. D. The ſtatute of Welt. the 1. 
that ſpcakech of wzccks is, that if any man, 
dog 02 cat, come aliue into the land out of the 
Ship 0z Barge, that it ſhall not bee tudged foz 
wꝛeck, (othat it the party to whom the gods 
belogcome within a peare and a day and pꝛoue 
them to be his. t hat he ſhall haue tht oz els that 
they ſha! remain to the Ring. And me _— 


— 
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that the ſapd ſtatute ſtandeth not with conſcis 
ence,foz there is no lawful cauſe whp the para 
tie ought to fozfett his gods, ne þ the Ktng oz 
Lozds ought to haue the, foz there is no canſe 
of fozferture in the partie, but rather a cauſe of 
ſozrow # heaumes: And ſo the law ſermeth ts 
ad ſozrow vpo ſczrow: Ind therefoze Doctozs 
hold commonip, that he that hath tuch gods 1s 
bound to reſtitution, and that no cuſtome map 
help,foz thep ſap it is againſt the comandemet 
of God, Leu. 19. where it is commanded,that a 
man ſhould loue his neighbour as himſelfe, and 
that thep ſap he doth not, that taketh awop his 
neighbours gods : but they agree that it any 
man haue colt and laboꝛ foz the ſauing of ſuch 
gods Wwzecked, fpeciaily foz ſuch god as 
would periſh it they lap ſtill in the water, as 
Suger, Paper, Salt, Meale, and ſuch other, 
that he ought to be allowed (oz his colts & la⸗ 
bour, but he mult reſtoze the gods, except he 
could not ſaue them withaut putting his life in 
teopardie foz them, and then it he put his life in 
ſuch ieopardie, s the owner by comon pzeſumps 
tion had had no wap to haue laued them, then 
it ig moſt commonly holden, that he map ker pe 
the gwds in conſctence:dut of other gods that 
would not fo lightiy periſh, but that the owner 
might of comenon pꝛeſumption ſaue them hims 
ſeife, oꝛ that might be ſaued without any peril 
of life,the takers of them be bound to reſtituti⸗ 
on to the owner, whcther he come within the 
pe are 0z after the peare. 
And me thinketh this caſe is ſomewhat like 
to a caſe that J ſhall pat:if there were a Law 
U itt "and 
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and a cuſtome in this realm,oz if it were 0zdet- 
ned by ſtatute, that if any alien came tough 
the realme in pilgrimage, and dped,that al his 
gods ſhoutd be tozfert, that Law ſhouldbe a⸗ 
gainſt conſcience, foz there is no cauſe rt aſo⸗ 
nable ſohy the ſayd gods ſhould be fozfeit : 
And no moze me thinketh there is of wzecke. 
S. There be dtuers caſes where a mi ſhatleeſe 
his gos e no default tn him: as where beaſts 
ſtrap awap from a man and they be taken vp 
and pzoclaumed,and the owner hath not heard 
of them Within the peare and the day, though 
he made ſufficient diligence to haue heard of 
them, yet the gods be {ozkeited and no default 
in him: a ſo it is where a man kuleih another 
With the ſwoꝛd of J. at Stile, the ſwozd ſhall 
be fozſeit ag a Dcodand, 4 pet no default is in 
the ownicr:and ſo me thinketh it may be in this 
caſe, and that ſith the common law, befoze the 
ſa id ſtatute, was,that the gods wzecked vpon 
the ſea, ſhall be foxtcit to the king, that they be 
allo fozfeit now after the Dtature,creept thep 
be laued by following the ſtatute, foz the Law 
muſt needs reduce the pꝛopertie of all gods to 
fone man, and when the gods be wjecked, it 
ſeemeth the pꝛopertie is in no man: but admit 
that the pꝛopertte remayne [hill in the owner, 
then it the owner percaſe would neuer clayme, 
then it ſhould not de knowne who ought to 
take thtm: and lo might they be deſtroyed, and 
ro pꝛoũt come of them: wherloze me thinketh 
it rcalonabie, that the Law ſhall appoint who 
ought to hauethem, and that hath the law ap= 
p91td tothe Ring as Doueraigne and head 
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oner the people. D. In the caſes that thou hatt 
put befoze of the ſtrap and Deodand, there be 
conſiderations why they be fozfeit,butr it is not 
ſo here: and me thinketh that in this caſe, it 
Were not vnreaſonable that the Low would 
ſuffer anp man that would take them, to take 
and keepe them to the vle of the owner,ſauing 
his reaſonable expences, and this mee thinketh 
were moze reaſonable law, than to pull þ pꝛo⸗ 
pertie out of the owner without cauſe. But if 
a man in the ſea caſt his gods out of the ſhip, 
as foꝛzſakt᷑, there Doctozs hold that enerte man 
map take them lawſullp that Will : But other⸗ 
Wile it ts(as they lay)if he thzow them out foz 
feare that thep ſhould ouercharge the ſhip. 

S. There is no ſuch Law in this Realme of 
goods foꝛſaken: Foz though a man Wwetue the 
poſſeſſion of his gods, and faith he fozſaketh 
them, pet by the Law of the Realme the pꝛo⸗ 
— — him, and he map ſeiſe 
them after when oy — — in the 
ineane time put the gods to the 
ble of the owner , J thinke he doth 
and that he ſhall be allowed foz his reaſonable 
expences in that behalle, as he ſhall beof gods 
found, but he ſhall haue no pꝛopertie in them, 
no moze than in gods found. Ind J would 
agree,that if a man pꝛeſcribe, that if he find any 
gods within his manoz, that he ſhould = 
them as his owne, that that pzeſcripttou we 
boyd : foz there is no conſideration how the 
pꝛeſcription might haue a lawfult beginning, 
but in this caſe me thinketh there is. D. zzthat 
is that : 5. It is this, The King hay 
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dome of the realm, as the Lozd of the narrows 
ſea is bound as it is ſatd to ſcower the Sea of 
the Pirats t petit robbers of the ſea. nd ſo it 
is read of the noble King Saint Edgar, that he 
would twile in the pere ſcower the ſea of ſach 
pirats:but I meane not thereby that the Ring 
is bound to conduc his Merchants vpon the 
 fcaago'»Þ all out ward enemies. but that he 18 
bound onelp to put away (ſuch Pirats and pea 
tit robbers. And becauſe that cannot be done 
without gecat charge, it is not bnreaſonable 
if he haue ſuch goods as be wzecked vpon the 
Sea toward the charge D. Upon that reaſon 
1A will take a reſpit till another time. 


g The fift queſtion of the Doctor, whether it 
and with conſcience to prohibit a Iurie of 
meat and drinke till they be agreed, 


Cap. 52, 


F one of the x1j.men of an enqueſt know the 
verie truth of his ownc knowledge, and in⸗ 
ſtructeth his fellows therof, # they wil in no 
Wile giue credence to him, + thereupon becauſe 
meat # d2inke is pꝛohibited them, her is dꝛiuen 
to that poynt, that either he muſt aſſent to them 
and giue their verdict ag unſt his own know: 
let ge, and againſt his owne conſcience, 02 dye 
fo: lacke ot mcat:how map the law then (tand 
with conlctence that will dzitsr an innocent to 
that extremit e, tobe either foz{wozne, oz to ve 
kamiſhed # dye foz lacke of meat. S.F take not 
the law of the tealme to be, that the Jurie — 
they 
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be ſwoꝛne may not eat noꝛ dꝛinke till thep 


be hedge poem — — is 


a Maxime, and an old cuſtome in the law, that 
thep ſhall not eat noz dzinke after thep bec 
ſwoꝛne till they haue giuen their verdict with- 
out the aſlent g licence of the Juſtices : a that 


is o2deined by the law foz eſchewing of diuers 


inconnentences that might follow thereupon, 
and that ſpecially if they (ſhould eat oz dzinke at 
the colts of the parties, and therefoze if they 
doe the contrarte, it map be laid in arreſt of the 
tudgement : But with the aſſent of the Juſti⸗ 
ces thep map both eat & dzinke ; As if an ot 
the Jurozs fall ficke befoze they be agred of 
their verdict ſo ſoze that he may not commune 
of the verdict,then by the aſſent of the Juſtices 
he may haue meat # dzinke, and allo ſuch other 
things as be neceſſarte foꝛ him and his fellows 
alſo at their owae coſtes , oz at the indifferent 
coſtes of the parties if they ſo agree,oz by the 
aſſent of the Juſhces,may both eat and d2ink: 
and therefoze if the caſe happen that thou now 
ſpeakeſt of, and that the Jurie can in no wiſe 
agree in their verdict, and that appeareth to 
the Juſtices by examination , the Juſtices 
may in that caſe ſuffer them ts haue both meat 
and dzinke fox a tune to ſee whether they will 
agree,and if they will in no wiſe agree, I think 
that the Jaſtices map ſee ſuch oꝛdet in the mats 
ter, as ſhall ſecme to them by their diſcretion 
to ſtand with reaſon and conſcience, by awar⸗ 
ding of a new Enquelt, e by ſetting fine vpon 
them that they ſhal find in default,oz otherwiſe 
as they ſhail think beſt by their — 
a 
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as they may doe il one of the Jurie dye befoze 
verdict, oz if any other like c fall in 
that behalfe. But what the Jultices ought to 
doe in this caſe that thou haft put in their dif 
cretion, I will not treat of at this time. 


” © The6.queſtion of the DoQor,whether the 
colors that be giuen at the common law in Aſ- 
files, actions ot treſpas, & diuers other actions, 
ſtand with conſcience „ becauſe they be moſt 
commonly feined, and be not truc. 


Cap. 73. 

1 - op let me — the mind to what in⸗ 
tent luch colozs be ginen, and ſith they be 
commonly vntrue, how they map ſtand with 

conſcience: S. The caule why ſuch colozs be 

gen is this:thcre is a Maxime and a ground 
of the Law of England, that if the defendant 
oꝛ tenant in any actiõ plead a ple that amonn- 
teth to the general iſluc, that he ſhaibe compel 

led to the generall iſſue, and it he will not, he 
ſhalbe condemned foz lacke of anſwer, and the 
general iſſue in Aſliſe io, that he that is named 
the diſſciſoꝛ hath done no w2ong ,no2 no diffets 

ſin. And in a wzit of Entry in the nature of T 

ſile the gener all iſſue is, that he diſſeiſed him 

not. Ind in an action of Treſpas that he is not 
guiltie, # ſo euety action hath his general iſſue 
aſligned by the Law, and the Tenant muſt of 
neceffitie cither take the general iſlue, oʒ plead 
fome ple in abatement of the Wzit, to the tur(- 

d iction, to the partie, oꝛ eiſe ſame bar oz ſome 

matter by wap of concluſion, Ind — if 


Yun 


The 5 3.Chapter. 


— S.infeffe N. Hatt of land, and a ſtr 
ingeth an aſſiſe againſt the ſaid 13. Hart, 
the land, whole title hee knoweth not : Jn this 
caſe it hee ſhould bee compelled to plead to the 
point of the aſſiſe, that is to ſap, that Hee hath 
done no wꝛong ne no diſleiſin, the mater ſhoutd 
be put in the mouths of 12. lay men, which bee 
not learned in the law, and thcrefoze better it is 
that the law bee ſo oꝛde red, that it be put in the 
determination ofthe Judges, than of lay men. 
And if the ſaid N. Hart in the caſe befoze re» 
Jour would plead in barre ofthe aſſiſe that 


159 


o. at Stile was ſciſed, and enfcoffed him, by 
ce whereot he entt ed and aſked iudgement. 

if that Aſſiſe ſhould lye againſt him, that plee 
Were not god, foz it amotnteth but to the ge⸗ 
nerall iſſue: and therfoze he ſhalbe compelled ts 
take the generall iſſue, oꝛ els the Iſſiſe ſhall bee 
awarded againſt him foz lack of anſwere. Ind 
therefoze to the intent the matter may be ſhes 
ed and plcaded befoze the Judges, rather than 
befoze the Jarie , the tenaunts vle to giue the 
plaintife a colour, that is to ſap,a colour of act i⸗ 
on whereby it ſhall appeare that it were hurt⸗ 
full to the tenat to put that matter that he ple⸗ 
deth to the tudgement ol 12. men: ⁊ the moſt co: 
mon colour that is vſed in ſuch caſe is this, 
when he hath pleded that ſuch a man cnfcoffey 
him, as befoze appearcth.it is vſed that he ſhafl 
plead farther, + ſap that the plaintite clarning 
by a colour of a deed of feoffement made bp the 
ſatd feoffoz , befozc the feoffement made to him 
where no right paſled by the deed, entered, vp⸗ 
on whom hee entred and aſked — 


wung 
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the Iſſiſe lye againſt him, In this caſe becauſt 
it appeareth to bee a doubt to vntearned men, 
whether the land paſſe bp the deed without iis 
uerie oꝛ not, thercfoze the law ſuſtereth the te⸗ 
naunt to haue that ſpeciall matter to bꝛing the 
matter to the determination of the Judges. 
Ind infach caſe the Judges may not put the 
tenaunt from the pier, foz they knew not as 
Judges, but that it is true, a ſo if anp defauit 
be, it is in the tenant ⁊ not in the Court. And 
though the trueth bee, that there were no ſuch 
der d ol feoſtement made to the plaintife as the 
tenant pleadeth, pct me thinketh there is no de⸗ 
fault in the tenaat, foz hee doth it to a god in⸗ 
tent as betoze appeareth.Do. Ilg tenant know 
that the tcotfoz made no ſuch derd of feoffemcnt 
to the plaintife , then there id a default in the 
tenant to plcad it: foꝛ hee wittingly ſapeth ax 
gainſt thc truth, and it is holden by all doctoꝛs 
that tuerit ip is an offence moze 02 leſſe, foz if 
it be of malice, and to the hurt of his ncighboꝛ, 
then it is called Mendatiũ pernitioſum, and that 
is dcablp ſinne: and if it dee in ſpozt, and to 
the hurt of no man, noꝛ of cuſtome vied, ne of 
plcaſure that he hath in lying, then it is vents 
all ſin, and it is called in latin, mendatium ioco- 
ſum : and it it be to the pzofit of his ne ighbous 
and to the hurt of no man, then it is alis ventall 
ſin, and it is called in latin mendatium officio- 
ſum: and though it bee the leaſt of thoſe tha, 
pet it is a veniall ſin and would bee eſchewed, 
Stu. Though the midwtues of AEgypt lytd 
when they had reſerued the male childzen of 
the Heb2cwes, laping to the king N 
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the Hebzewes had women that Were cunning 
in the ſame craft , which oz they came had re⸗ 
ſerued the chuldzen auue, where in dad they 
themſelues of pity and ot dzcad of God reſer⸗ 
ned them, yet Daint Yierome crpounded the 
text tollowing, Which ſateth, that our Lozp 
there toʒe gaue them houſes, that is to bee vn⸗ 
derſtod , that hec gaue them ſpirituail houſes, 
and that they had therefoze cternail reward: 
and if they ſinned by that lpc, although it were 
but ventail, pet J cannot ſe how they ſhonld 
h»uc therefozc eternall reward. And allo if a 
man intending to fl:a another, alke me wherg 
that man is, is it not better foz nice to lye, and 
ſap, J cannot tell where hee ig, though Y 
know it, than to ſhew where hee 1s , wheres 
upon murther ſhould follow? Lott. The derd 
that the Ptdwiues of Aeypt bid in ſauing 
the childzen , was meritozious, and deſerucd 
reward euerlaſtingſ it they bela utd in God) a 
did god deeds belide, ag it ia to ſuppoſe they 
did, when they foz the loue of God, retuſed iht 
death of the Innocents: and then though they 
made a lyt after , which was bat ventail ſinne, 
that could not take from them their reward, 
fo2 a veniall ſinne doth not vtte tip extinct cha⸗ 
ritie, but letteth the feruour thereot᷑:and therc⸗ 
foze it map Well ſtand With the o2ds of 
Saint Hteromc, that they had foz their god 
derd eternail houſes , and pet the tpc that they 
made to be a ventall ſinne: but ncucrthetefſe of 
ſuch a lye that is of it ſcife but ventall,be affirz 
med with an oth, it is olwap moꝛtal, it be knew 


it de falſe that he ſweareth. Ind as to the other 
Aue: 
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queſtion,it is not like to this queſtion that wet 
haue in hand ag me ſ@meth:foz ſometime a ms 

elchewing of the greater eiutll may doe a 
leſſe euill, and thẽ the leſſe is no offence in hun, 
and ſo it is in the caſe that thou haſt put, wher⸗ 
in becauſe it is leſle offence to ſap, het wotteth 
not where he is, though he know where he 1s, 
than it is to ſhew where hee is, Whereupon 
murther ſhould follow , it ts there foꝛe no ſinne 
to ſap hee wotteth not where he is: foz enerie 
man is bound to loue his neighbour, and if hee 
ſhew in this caſe where hee is, knowing his 
death ſhould follow ther eupon, it ſeemeth that 
hee loued him not, ne that hee did not to him as 
he would be done to: But in the caſe that we 
be in here, thete is no fuch ſinne eſche wed: Foz 
though the partie pleadeth the generall illue, 
the Jurie might find the truth in euerie thing, 
and therefozc in that hee ſaith that the plaintife 
clauning in by the coloz ofa deed of feoffement, 
were nought paſſed, ent red ac. knowing that 
there was no ſuch feoffement , it was a lye in 
him and a veniall ſinne, as mee thinketh. And 
eue rie man is bound to ſuffer a deadly nne 
in his neighbour, rather than a ventali ſinne in 
himlelfe. 

St. Though the Jury vp5 a gencraliſſue, map 
find the trueth as thou ſayeſt, yet it is much 
moꝛe dangerous to the turie to tnquireof many 
points, than to inquire onely of one potut- And 
fozaſmuch as our Lozd hath giuen a comade« 
ment to euerp man vpon his nctghbour : there: 
foze euerp man is bound to ſoꝛce aſmuch as in 
him ts, þ by him no occaſion of offence _ to 

is 
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his netghboꝛ. Ind foz þ ſame cauſe, $1a% hath 
opdeined diuers maxunes # pptuetiples, wheres 
by rſfaes in þ kings court may de 1otned vpon 
one pornt in certain as nigh as map be, and not 
generally,teaft offeace might foto w thereupon 
againſt God, 2 a hurt aifo vnto þ Tarp, where= 
foze it ſermeth that hee ton eth not his 

as himſeffe,ne that he doth not as he bre 


tropardy that doth it, and it is Wittten Eccle.. 
Qui amat periculum, in illo perebit, that 18 to 
lay, he that loneth per ill ſhan periſh in it. ⁊ he þ 
putteth his neighbor in per ill to offend, putteih 
himſelfe in the ſame , and ſo ſhould hee doe mer 
feemeth that would wilfully take the gene tall 
iſſue, where hee unght connement ip haue the 
ſpeciaii matter: und furthermoze it is nd oſtẽce 
in pʒzinces and rulers tofuffer contracts, and 
buptng and ſelling in Markets and Faires. 
though both periurte and deceipt will foliow 
ther eupon, becanfe ſuch contracts be neceſſarp 
foz the common wealth: fo it ſeemeth likewile, 
that there is no defavit in the partie that pica= 
deth ſurt a ſpectaii 


Hat dvi tome wil lap, that tf ruters of citreꝝ # 
communneities, fometn::rc foʒ the prmtſhmenr of 
frions, murtherers, ⁊ ſurh other offenvozs wil 
(to the 9 — 
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keſſe the truth) ſap to them that bee ſulpected 
that they be 1nfozmed of ſuch certaine detaults, 
oz miſdemeanozs in —— 
doe to the intent to haue them to confeſle the 
truth, that though they were not ſo infozmed , 
that pet it is no offence to ſap they Were ſo in» 
fozmed, becauſe they do it foz the comon welth : 
foz if offendozs were ſuffercd ts goe vupunilh- 
ed, the common wealth would ett decay E 
btterly perilh. 

D. I willtake aduiſemẽt vpon thy reaſon in 
this matter til another ſeaſon,and J will now 
alke the ansther queſtion ſomewhat like vnto 
this, I pzap the let me heare thy minde theres 
in. St. Let me heate thy queſtion, 2 J ſhall with 
god will ſap ag I think the rein. 


T The 7. queſtion of the Doctor cõcerning the 


pleading in Aſſiſe, whereby the tenants 
vic ſomtime to plede in ſuch maner 
chat they ſhal conſeſſe 
no Ouſter. 


Cap. 54. 


T is commonly vſed as J haue heard fap 
that when the tenant in Iſlile pleadeth that 

a ſtranger was ſeiſe d and enfcofted him, and 

ueth the plaintife a colour in ſuch manner as 
foze appt at eth in the xivig. Chapter, that 
the tenant many times when hee hath pleaded 
thus, and the plaintife claiming by a colour of 
a deed of feolfement made by the ſatd ſtraun⸗ 


ger , where nought paledby theded, enten, 
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and that then thep vſe to ſap ſurther vpon 
whom I. B. entred, vpon whom the tenant 
entred, where in ded the ſaid . B. ncuer ens 
tred , ne haply there was nener no ſuch man: 
How can thts pleding be excuſed ofan vntruth, 
and what reaſonable canſe can bee whp fuch a 
pleding fhould be ſuffered againſt the rracth? 
Sc, The cauſe why that manner of plc ding is 
ſuffered, is this: Tf the tenant bp his pleding 
confeſſed an immediate entry vpon the plains 
tife, oz an immediate putting out of the plains 
kite, which in Frenchts called an ouſter,the if 
the title were after found foz the plaintife, the 
tenant by his confeſſion Were attainted of the 
dilleiſin. Ind becauſe it map bee, that though 
the plaintife haue god title to the Land, that 
pct the tenant is no diſſeiſoz: Therefoze the tes 
nats vſe manp times to plead tn ſuch maner as 
thou halt ſaid befoze, to ſaue themlſelues from 
confefting of an Ouſter, a ſo it there be any de⸗ 
fault, it is not in the Coutt, ne in the Law, foz 
thep know nat the truth there in till it be trped: 
and mee thinketh alſo that there is in this caſe 
right little default oz none in the tenant noz in 
his counſell, tpecially if the counſel! know that 
the tenant is no diſſeiloꝛ. But as to that point 
pzap the that thou as thou haſt taken a re⸗ 
pit to bee aduiſed, 02 that thou ſhe do thy full 
mind in the queſtion of a ccloz giuen in Illile, 
whcreof ment ion is made in the ſaid 43. Chap⸗ 
tet: that I likewiſe map haue a like reſpit in 
this caſe till another tune, to bee aduiſed, and 
then I ſhall with god will fſhew ther mp full 
mind therem. 

* 4 D, 
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. I am content it be as thou ſaiſt, vut I pzap 
thee that J may pct adde another queſtion to 
the 2. tons befoze rehearſed of the colours 
in aſſiſe, # fee thy mind therein , becauſe that 
ſoundeth much to the ſame effect that the other 
doe (that is to ſap) to p2wne that there bee dt» 
uers — ed in the law to be pleaded þ 
bee aga inſt the trueth: and J pꝛay thcelet me 
hereaftcr know thy mund in al thze queſtions, 
t thon ſhait then with a god Will know mine. 
S. I pꝛay thee ſhew me the caſe that thou ſpea⸗ 
keſt of.D. If a man ſte ale a hoꝛie fecretlp in the 
night, it is vſcd that therupd he ſhalbe indicted 
at the kings ſuit, and it is vſed chat in that in⸗ 
dicment it ſhal be ſuppoſed that He ſuch a dap, 
and place with fozce and armes (that is to ſap ) 
with ſtaues, woꝛds, and kntucs, ac. felonioui⸗ 
ly ſtole the hozſc againſt the kings peace. that 
koꝛme muſk be kept in cuerp mdictmenr, though 
the felon had neither {wozd noz other weapon 
with him, but that Hee came ſecretly Without 
weapon. How can it therefoze bee excuſed, but 
that therein is an vntruth : St. It is not allead: 

in the indie ment dy matter in der d that hee 

d ſach weapon, foz the fozme of an indict⸗ 
ment is this. 

Inquitgzur ꝓ dio Rege, ſi A. tali die & Anfi a- 
pud talẽ locum vi & armis, videlicèt gladijs &c. 
talem equum talis hominis cepit &c. 

And then tt the twelue men be only charged 
With the effect of the bill, that ts to ſap, whe⸗ 
ther he be quiltic of the felonte oz not, and not 

t hee bee qntltte vnder ſuch maner and 
loʒme as the bill lpecificth oz not: and 4 
| they 
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they ſay billa vera, they ſap true as they take 
the effc& of the bill to be. And ihereioze if there 
Were falle latin inthe bill of indi>ment , a the 
ſaith billa vera, pet their bet o ct is true: 

their verdict ſtretcheth not to the tructh oz 
faiſhad of the Latim, hut to the felonic,ne to the 
fozm of the wozds,but to the effect of the mat= 
ter, a that is to inquire whether there were a- 
np (ach felonie done by the perſon oz not: and 
though the bill vary from the dap, from þ pere, 
and aiſo from the place where the lelonie was 
done in, ſs it vary not from the ſhire that the fe» 
lonp was done in, and the tary ſaith billa vera, 
they haue giue a true verdict, foz they are bofid 
bp their oath to giue their verdict accozding to 
the effect of the bill, z not accozding to þ fozms 
of the bill. Ind ſo is he þ maketh a vow bound 
likewiſe to that that by the law is the effect of 
his auow,and not onely to the wozds of his a 
now. Ind if a man augw ncuer to eat white 
m eat. yet in time of extreame nec eſſitie, he map 
eat white meat, rather than die, ⁊ ndt bzeak his 
auoty, he affirmed it With au othe : foz 
by þ effect auow, extreme neceflitie was 
cxcepted, though it were not expꝛeſly excepted 
in the woꝛds of the auow: + ſo lie wiſe though 
the wozds of the Bill be to inquire whether 
fach a man ſuch a dap and yeare, and in ſuch a 
place did ſuch a fclome, pet the effect of the bill 
is to inquire whether he did the felonp within 
the ſhirc oz no: a therefoze the Juſtices befoze 
whom ſuch Pudictments be taken, moſt com⸗ 
monlp tnfozme the Jurie that they are bound 
to regard the cifc> of the _ not the _ 
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And therefoze there is no vntruth in this caſe 
neither in him that made the bill, ne pet in the 
Jurie, as me ſermeth. D. But if the partie that 
owed the hoꝛſe bzing an action of treſpaſle, and 
declareth that the defendant toke the hoꝛſe wd 
'fozcc and armes, where her teke him Without 
foꝛce and armes: how map the plaintife there 
be excuſed of an vntruth- 5. Ind it the plaintif 
ſurmiſe an vntruth, What is that to the Court 
02 to the law, fo they muſt beierue the platn- 
tife,til that þ he ſaith be denied by the defendãt. 
And pet as thts caſe ts, there is no vntruth in 
the plaintif, to lay he toke the hoꝛſe with fozce 
and armes, though he came ncuer ſo ſecretip, 
without weapon, foz euerie treſpas is in the 
law done with fozce and armes, (a that if he be 
attainted and found guiitie or the treſpas, he is 
attarntcd of the foꝛct and armes: Ind ſith the 
law adindgeth euerte treſpaſſe to be done with 
foꝛce, thet eue the plaintife ſaith trucly that he 
twke him with loꝛce, as the law meaneth to be 
fozce. Foz though he twke the hoꝛſe as a felon, 
pet vpon the fe ontous taking the owner map 
take an ad ton of treſpas if he wul, toʒ cuerp ſe⸗ 
lonie is a treſpaſlc and moze. And ſo J haue 
ſhewed ther ſome part of my mind to pzone 
that in thoſe cales there is no vntru ih, neither 
tn the parties, neither in the Jurte no in the 
Law. Neuerthtleſſe, at a better lcaſure J wil 
ſyew ther my mind moze fully ther in with god 
will as thou haſt pꝛomiſed me to dot in the ca⸗ 
ſes of colours ot the Afliſe, and of the ouſter, 
that bc beſoze rehearſed, 
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4 Theviij.queſtion of the Doctor, whether the 
Statute of xlv. of Edward the third of 
dilua cedua Rand with 
conſcience, 
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] N the 45, vere of the taigne of Ed, z. It was 
enacted, that a pꝛohibition ſhould lie 4 
man is impleaded in the court Chziſtian fo 
Diſmes of wwod of the age of xx.pete oz abone, 
bythe name of Silua cedua; how may that ſta- 
tute ſt and with conſcience that is ſodirectlp a⸗ 
gainſt the libertie of the Church, and that is 
made of ſuch things as the parliament had no 
authozitie to make anpl:w oty 5. It appeareth 
in the fapd Statute, that it is enacted, that a 
P3zo0hibition ſhould lie in that caſe, as it had v- 
led to do befoze that time, and il the pzohibition 
lap by a pꝛeſcription be ſoꝛe the ſtatute, oh is 
not then the ſtatute god as a conſitmation of 
that pꝛeſcription:? D. It᷑ there were ſuch a = . 
q ſcription befoze the Statute that 

Was voyd , foz it pꝛohibiteth the payment of 
—— ol trees of the age —— — aboue, 
and paying of tithes is grounded vpon 

the Law of Cod. as vpon the law of reaſon, # 
againſt thoſe Lawes lieth no as it 
is holdE moſt cõmonip by al men.S.That there 
wag ſuch a pzeſcription befozethe ſatd ſtatute, 
@ that if a man befoze þ ſaid ſtatut had bin ſued 
in the ſpirituall court foz tythes of Wad of the 
age of xx.yerc oz abone, the pꝛohibition lap, as 
* ity appea⸗ 
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appeareth in the ſaid ſtatute: and it cannot be 
thought that a ſtatute that is made bp auths- 
ritie of the whole tre aune, aſwell of the King 
of the Loꝛds ſpirituall e tempoꝛal as ol all the 
commons, will recite a thing againſt the truth: 
a furthermozc I canot ſa how it can be groũ⸗ 
ded by the law of Gad, oz by the law of reaſon 
that the x. part ſhouid oe paid iuꝛ tith and no o⸗ 
ther poꝛtion but that, but I thinke that it be 

ounded vpon the Law of rcaſon that man 
Fou d giue a reaſonable poztion of his gods 
tempoʒ all to them that mintiſt ex to him things 
ſpiritual, foz euery man is bound to honoz god 
of his pzopcr ſubſtance,and the giuing of 
poꝛtion hath not bin onilp vſed among faithſull 
pcople, but alſo among vntaith(ull as tt appeaz 
reth Gene. 47. where Tozne was giuen to the 
p2ics in Egypt of comon barns. And S. Paul 
in his Epiſties affirmcth the ſame in many 
nr in his firſt E piſtle co the Cor, Ca g. 

here he (atth, e that wozketh in the church, 
{b4ll eat of that that belongeth to the Church: 
Ind in his Epiſtle tothe Gal. cap. 5. he (apth , 
Let him that is inſtructed in ſpirituall things, 
depart of his gas to hun $ inſtructeth him: 
And $.Luke cap. io. ſaith, ⁊ hat the woꝛkman 
is wo:thie to haue his hire. All which ſapings 
may tight conucnicntly be taken and appiped 
to this purpoſe, that fpirituall men which nu⸗ 
niſter to the peopie ſpiritual thmgs, ought foz 
their mtruſtratton to haue a competent ttuing 
of them that they miniſter vnto. But that the 
tenth part ſhould bc aſligued koꝛ ſach a poztion 


and neither moze noz lelle, I cannot 3 
that 
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that that ſhould bee grounded by the Law al 
reaſan,noz immediatip by the Law of God: foz 
befoze the law Wzitten there was no certainc 
poztion aſſigned koz the ſpirituall Miniſters, 
neither the x. part, noz the xy. part, vnto the 
time of 1acob : foz it appcarcth Gene. 28.that 
lacob auowed to pap Dilnies Which was az 
mong the Lewes foz the x. part, if our Lozd 
pzolpercd hun in his tournep,and if the x. part 
had beene duetie befoze that auow,tit had bin in 
baine to haue auowed it, and ſo it had if it had 
bin grounded by the law of reaſon: and as to 
that is ſpoken in the Euangeliſts, and in the 
new Law of Tythes, it belongeth rather to 
the giuing of tythes in the time of the old law, 
than ol the new Law, as appcarcth Mathew 
2 . and Luke 11. whcre our L02d ſpeaketh to 
the Phariſes, ſaping, woe to pou Phariſes 
tithc mints, xue, and herbe s, a loꝛget the iudge⸗ 
ment # the charutte of God, thcle it behoueth 
= to doc, and the other not to omit, that is to 
ap, it behoucth you to doe Juſtice, and charity 
of God, à not to omit paying of tithes though 
it be of imall things as of mints, ruc, herbes, 
end ſuch other. And alſo that the Phartſe 
ſapth Luke 17. I pay my tpthes of all that N 
haue, it is to be referred to the old Law not to 
the time ol the new Law: Therfoze as I take 
it the paying of T) thes, oꝛ of a cextame poꝛ⸗ 
tion to ſpiritual me fox thetr ſpiritual miniſtra- 
tion to the people hath bin ded in dtucrs 
maners. Firſt befoze the wzitte,a certaine 
poztion ſufficient toz the ſptrituall Mimiſterg 
was duc to them by the Law of — 
er 
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after them that bet learned in the Law of the 
KBeatme is called the law of reaſon,# pozs 
tion is due bp all lawes. And in the law Wzit= 
ten, the Jewes were bound to giue the x. part 
to their pꝛieſts aſwell by the laid anow of la- 
cob, as by the law of God in the old Telſtamet 
called the Judictals. Ind in the new law the 
paping of the x part, 15 by a law that is made 
by the Church. And the reaſon wherefoze the 
x. part was oꝛdayned by the church to be papd 
fo: the tithe was thus; There is no cauſe whp 
the people of the new law ought to pa leſſe to 
the miniſters of the new law, than the people 
of the old Teſtamezt gaue to the miniſters of 
the old Teſtament : Foz the people of thencw 
Law be bound to greater things than the peo» 
ple of the old Law were, as it appcareth Mar, 
5. Where it is lapd: Vnleſſe your good workes 
2bound aboue the workes of the Scribes & the 
Phariſes, ye may not enter into the Kingdome 
of heauen. Ind the (ſacrifice of the old law wag 
not ſo honoꝛable as the ſacrifice of the new 
Law is: foz the ſacrifice of the old law was 
only the figure,and the ſacrifice of the newlaw 
is the thing that is figured, that was the ſha⸗ 
de w, this is the truth. Ind therfoze $ Church 
vpon that reaſonable conſideration o2dapned, 
that the x.part ſhould be paid foz the ſuſtenãc e 
of the Miniſters in the new law, as it was 
fo: the ſuſtenance of the Miniſters in the old 
law, a ſo that law with a cauſe may be increa⸗ 
ſed oz miniſhed to 1noze poꝛtion oʒ to leſſe as 
hall be neceſſarre foz them. Do. It appearcth 


Gen 14. that Abꝛaham gaue to Meichiſedech 
dilmes, 
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difmes, and that is taken to be the x. part, and 
that was long befoze the law Wzitten,# ther» 
— — to ſuppoſe, that he did that by the law 
of God. S. It appeareth not by any 

that he did that by the commandement of God, 
ne by any renelation: And therfoze it is rather 
to ſuppoſe that he did part of duty, and part of 
His owne free will, foz in that he gane the diſ⸗ 
mes as a reaſonable poꝛtion fox the ſuſlenance 
of M elchiſedech and his miniſt erg, he did it by 
the commaundement of the Law ofreaſon, as 
befoze appeareth, but that he gaue the x. part, 
that wag of his free will, + becauſe he thought 


tt ſufficrent 8 reaſonab:c ; but if he had thought 
the x1. part, oz the x19. part had ced, he 
might haue giuen it, and that with god con⸗ 
ſcience. And lo I ſuppoſe that in the new law, 
the giuing of the x. part is by a Law of the 


Church, and not by the Law of God, vnleſſe it 
be taken that the law of the church is the law 
of God, as it is ſometime taken to be, but not 
appzop:tatip noz tmmedtatly, foz that is taken 
app2op:atlp to be the law of God, that is con: 
tapned in ſcripture, that is to ſay, in the old tex 
ſtament and in the new, Do. It is ſomewhat 
dangerous to ſap that tythes be grounded on⸗ 
y vpon the Law of the Church: toz ſome men, 
es it is ſapd, ſay that mans Law bindeth not 
in conſcience, a fo thep might happt᷑ to make a 
boldneſſe therbp to deny their tithes. S. Ittuſt 
there be none ol that opinion, 8 if there be it u 
great pity: And neuertheleſſe they mop be com? 
peiled in that caſc by the law of the Charch to 
pay their tiths alwel as they ſhold Ct 
0 
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after them that bee learned in the Law of the 
N eaime is called the law of reaſon,# that pozs 
tion is due by all lawes. And in the law wit⸗ 
ten, the Jewes were bound to giue the x. part 
to their pꝛieſts aſwell by the laid aue w of la- 
cob, as by the law of God in the old Teſtamt᷑t 
called the Judictals. And in the new law the 
paping of the x. part, is by a law that is made 
by the Church. And the reaſon wherefoze the 
x. part was oꝛdayned by the church to be payd 
toʒ the tithe was this; There is no cauſe whp 
the people of the new law ought to pap leſſe to 
the miniſters of the new law, than the people 
of the old Teſtament gaue to the miniſters of 
the old Teſtament : Foz the people of the new 
Law be bound to greater things than the peo» 
ple of the old Law were, as it appcareth Mar, 
5. Where it is lapd: Vnleſſe your good workes 
abound aboue the workes of the Scribes & the 
Phariſcs, ye may not enter into the Kingdome 
of heauen. Ind the lacrifice of the old law wag 
not {s honoꝛable as the ſacrifice of the new 
Law is: foz the ſacrifice of the old law wag 
only the figure,and the ſacrifice of the neo law 
is the thing that is figured, that was the ſha⸗ 
dow, this is the truth. And therfoze ß Church 
vpon that reaſonable conſideration ozdapned, 
that the x.patt ſhould be paid foz the ſuſtenãc e 
of the Miniſters in the new law, as it was 
fo: the ſuſtenance of the Miniſters in the old 
lad i ſo that law with a cauſe may be increa⸗ 
ſed oz miniſhed to 1noze poꝛtion 0z to le ſſe es 
ſhall be neceſſarre foz them. Do. It appearcth 


Gen 14. that Abꝛaham gaue to Melchiſedech 
dilmes, 
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difmes, and that is taken to be the x. part, and 
that was long befkoze the law Wzitten,# ther> 
— — to ſuppoſe,that he did that by the law 
of God. S. It appeareth not by any re 
that he did that by the commandement of God, 
ne by any renelation: And therfoze it is rather 
to ſuppoſe that he did part of dutp, and part of 
his owne free will, foz in that he gane the dif- 
mes as a reaſonable poztion fox the ſullenance 
of M elchiſedech and his mmifters,he did it by 
the commaundement of the Law ofreaſon, as 
befoze appeareth, bat that he gaue the x. part, 
that wag of his free will, + becauſe he thought 


it ſufficient 8 rcaſonab.c ; but if he had thought 
the x. part, oz the x11. part had ſufficed, he 
might haue giuen it, and that with god con⸗ 
ſcience. And lo I ſuppoſe that in the new law, 
the giuing of the x. part is by a Law of the 


Church, and not by the Law of God, vnleſſe it 
be taken that the latv of the church is the law 
of God, as it is ſometime taken to be, but not 
appzop:tatip noz tmmedtatlp, foz that is taken 
appꝛopʒiat iy to be the law of God, that is con: 
tapned in ſcripture, that is to ſay, in the old tex 
ſtament and in the new, Do. It is ſomewhat 
dangerous to ſap that tythes be grounded on⸗ 
ip vpon the Law of che Church: toz ſome men, 
as it is ſapd, ſay that mans Law bindeth not 
in conſcience, a fo thep might happt᷑ to make a 
boldneſſe therbp to deny their tithes. S. truſt 
there be none of that opinion, a if there be it 1s 
great pity: And neuertheleſſe they may be com? 
pelled in that caſc by the law ol the Church to 
pay their tiths alwel as they ſhold W 
0 
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at tithes were grounded merrei bpan the law 
ink wcl it be as thou ſaiſt, and 
therein. But Y 


of the x. part be by the law 
1 — 


it is a god pzcſcription, ſo that [ 
haute aſuffictent poztionbeſide, D. 
Which was a Doct oz of diuinitie, in a tteatiſe 
that he named Regulæ morales, ſaith, that Dii⸗ 
ueſts by the law of God. 5. 
- eſt 


is 
dilmes to 11 — 
politiue: s if 


ngliſh is called dilmes oz tpths, 

——— wrt er San en 
c 

a that followeth after aga uit 

appcarcth aboue, the text 

d thus, hut to afligne this pozti- 

an oz that, oz to change it into other rents he⸗ 

longeth to the law p ane 
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of man and tfthe x. part were 
then may not u lelle part be aſugned dy the 
ol tHotid de contra tie tothe Lao 
of it hontd ver votd. Ind mce thin» 
that it is not !tketp that fo famous a clerks 
ſprake an ſentence contrarte to the la 
2 to .= 
: # to pzone he meant not terme 
cimæ, that diſmes ſhould atway be tant foz the 
x.part , it appearethj in the 4. part of his Wozks 
in the 32, title Lirerg, where he feneth tus, NS 
vocarur portio curatis debita ꝓptetea decimæ, 
eo quod ſemper fit decima pars, immo eſt inter- 
dum viceſima aut triceſima : That is to ſap, the 
po2ztto due ts coats, is not ther etoʒe called dal 
mes, foz þ it is alway þ x part,toz lomtume it ia 
the xx.oʒ the xxx patt: and ſo it appeareth that 
by thls wozd decimarii, hee meant in text bez 
foze rehcarfed a certain poztion,@ not pzeciſelp 
the x. part, and that the pozttonfbould bee 
to Pꝛʒieſts by the lat of God, to ſuſtaine 
With, ta as it ſeemeth the law of reaſon in 
that faping 2 the law of God, as it map one 
Wap be well and connentently taken: becauſe 
the law of teaſdn is giuen to euerie reaſonable 
creature by God. Ind then it kollo weth pur⸗ 
ſuantip, that it belongeth to the law of man to 
aſſigne this poztion oz that, as neceſſuie that 
require foz their ſuſtenance , and then his to- 
ing agreeth well to that that is ſaid befoge,that 
is to ſap, that a certaine poztion is due fas 
gd their ſpirituall miniſtration by the 
of x And then it would follow there: 
npon,that if it were ozdained foz a aw, that all 


_ , haps 
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paying of tythes ſheuld from hencefozth ceaſe ; 
3 that eucrie cutat ould haue aſſigned to him 
ſuch certain poztio of land, rent, oʒ — 
ſhould be ſuffictent foz him, foz ſach re 
as ſhould be neceſſarre to bee vnder him, accoʒ⸗ 
ding to the number of the there, oz that 
eucry Pariſhoner oz hauſholder ſhould giue a 
certaine of money toþ vic, I ſuppoſe the law 
were god: e that was the meaning of Io. Ger- 
ſon, as it ſe mcth in his wozds bekoꝛe reherſed, 
Where he ſaith , but to chaunge tpthes into o⸗ 
ther rents, is by the law poſit iue, that is to ſap, 
by the Law of man. And ſome thinke that if a 
whole Countric pꝛeſcribe to bee quite of both 
tythes of cozne oʒ graſſe, ſo that the Spiritual 
Miniſters haue a ſufficient poztton beſide to 
nue vpon , that is a god pꝛeſcription, # þ they 
ſhould not off:nd, that in ſuch countries paped 
no tithes: foz1t were hard toſap, that all the 
men of Italp, oz of the E aſt parts bee dam- 
ned, becauſe they pap no tpthes , but a certaine 
poꝛʒtion after the cultome : therefoze certaine u 
is, to pap ſuch a certaine poztion,afwel they as 
all other be bound, the church alke it, any cuz 
ſtome notwithſtanding. But if the Church 
aſke it not, it lecmeth that bp that not aſking , 
the church remitteth it a en example therof we 
map take of the à poſtie Poul, that though hee 
might haue taken his nec e ſlarie liuing of them 
that he pꝛeached to yet hetoke it not, a neuer⸗ 
theleſle they that gaue it him not, did not offfd | 
becanſc he did not aſke it. But tf one man in a 
town would pzeſcribe to be diſcharged of tiths 


of cozne g grafle, mee thinketh the cc 
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is not god, vnles he can pzoue$ he recompen* 
ceth it in another thing: toz it ſeemeth not rta⸗ 
ſonable that hee ſhould pap leſſe foz his tythes 
than bis neighbo2s do, ſæing that the ſpiritual 
mintſters are boũd to take aſmnch dingẽce foz 
him, as they be foz any other of þ pariſh: wher= 
foze it might ſtand with reaſon þ hee ſhould bee 
copelled to pay his tiths as his neighboꝛs do, 
bnles he can pꝛoue that he paieth inrecopence 
thereof, moze than the x. part in another thing. 
Nemerthcleſle I leaue the mater toþ ſudgemet 
of other, a then foz a further pzofe, though the 
ſatd pzeſcription of not paying tithes foz trees 
of zo. ꝓere # about, were not god, pet that that 
of cozn e graſle ſhould be god, ſome make this 
reaſs:thep lap, þ there is no tith but it is either 
a pꝛedial tithe, oz a perſonal tith,oz a mixt tith, 
E they ſap þ if a tith ſhould be paid of trees whe 
thep be ſold, that the tithe Were not a pꝛediall 
tith,foz the pzediall tith of trees is of ſuch trees 
as bing tozth fruits & increaſe per eip, as apple 
tree g, nut trees, peare trees, g ſuch other,whers 
of the pꝛedial tith is the apples, nuts, peares, 
luch other fruits as come of the perely, a when 
the fruits bes tithed, it the owner after fell the 
tres, there is no tith due therby, foz two tiths 
map not be paid of one thing, # of thoſe tiths, g 
is to ſap, of pꝛedial tſths was the cõmandemt᷑t 
giuen in the old law to the Jewes, as appea⸗ 
reth Leuic, 27. Where it is ſaid, Omnes decimæ 
terrz, ſiue de pomis arborum , ſiue de frugibus, 
domini ſunt, & illi ſanctificãtur, that is to ſay,a} 
tiths of the earth. euher of apples of tres, oz of 
grains, be ont ioꝛds, s to him they be ſaetifien, 

and 
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and though the laid law ſpeaketh — 2 aps 
pies, pet it is vndetſtod of all maner of fruits. 
And becauſe it ſatethj that all the tpthes of the 
earth be eur Loꝛds, therefoze calnes, tambes, 
and ſuch other muſt ailo be tythed, and they de 
called by ſome men pꝛediall tpthes, that is to 
lap, tythes that come of the ground, 

they call them oneiy Predials mediateſ᷑ they be 
the ſame tythes that in this wꝛiting, dee called 
mixt tithes, and the other tytheg (that is to ſap) 
tythes of apples ⁊ cozne, # ſuch other be caited 
Predials immediate, foz they come immediatip 
of the ground, and fo do not mixt tithes, as tui⸗ 
dent iy appeareth. D. But what thinkeſt thou 
hall bee the pꝛediall tythes ofalhes , elmes, ſas 
lowes,aiders,and ſuch other trees as beare no 
fruits, whereof any pzofit commeth, whp ſhall 
not the 10. part of the ſeife thing bee the tythe 
therefoze, if they be cut downe al wel as it ts of 
cozne and graJe: S. Foz I think that there is 
to that intent great diuer ſitte betweene cone , 
graſſe, and trees, and that fox diners conſide⸗ 
rations, whereof one is this: The pꝛopertie of 
cozn # graſle ia not to grow ouer one pere, and 
if it doe, it will periſh and come to nonght, and 
fo the cutting downe of it, is the perfectron and 
p:cleruation thereof, and the ſpeciall cauſe that 
any increaſe foiltoweth of the ſame : And there: 
foze the tenth part of the mcreaſeſhafl bee paid 
as a pzedbait tythe, and there no deductton 

bee made fo; thecharges of it: Andfo it is of 
ſherpe and hat muſt bee taken and kit 
led in time, fo2 cis they map periſh and comets 
Kanght : but when trees bee felled, that feilng 
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is not the perfection of the trees , ne it canſeth 
not them increaſe , but to decay: Foz moſt 
the trees Would ber better if they 
might grow (#11). Ind therefoze vpon that that 
is the caaſe of that detay : on of them, 
tt ſeemeth there can no pzedial tith artfe: a ſome 
mẽ ſap that this was the cauſe whp our L 02d 
in the ſaid Chapter of Leuir.27. gaue no coms 
maundement to tithe the trees , but the trums 
of the tra s onelp. Do. It appeareth in Paralip. 
31. that the Jewes in the time ofthe King E- 
zechias offered inthe Tempie alt things that 
the ground bzought fozth , and that was trees 
as well as cozns # graffe. Sr. It appeareth not 
that they did that by the commaundement of 
God, and therefoze it ts ike that they did it of 
their owne denotion, and of a fanour that they 
Had aboue their duetie to the repairing of the 
Temple, which the keng Ezechias had thi c bs 
maunded to be repatred ; Ind fo that text pꝛœ⸗ 
ucth nothing that nthe ſhonid dee papcd foz 
trees : Ind therfoze they ſap farther,that truth 
it is, that if a man to the intent het would pap 
no tythe, would wilfuily ſuffer his cozne and 
graffe to ſtand ſhii and to periſh, hee ſhoult ofs 
fend conſcience thereby: but though hee {uffer 
his trees to ſtand (hill continnailp without fel: 
ling, becauſe hee thinketh a tithe Would bee af- 
kecd, if he felled them (ſo that he doe it not of an 
euill will of the Turate) hee offendeth not in 
conſcience, ne hee is not bound to 

thercfoze,as he ſhould be tf it were of cozne and 
graſſe, as befoze appeareth. Ind another dt⸗ 
6 a —_—_ 
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—— ſerue ſo little to that purs 
that tythes de pated foz, that it is not 
iy that they that made the Law foz payment of 
tithes entended that any tithe ſhould bee pated 
foz trees oꝛ wd: Foz the ſpirituall miniſters 
mult of neceſſitie fpend daily and weekelyp, and 
therefoze the tithes of trees 02 wad that com⸗ 
meth ſo ſeldome, Would ſcrue ſo littie to the 
purpoſe that it ſhould be paid foz,that it would 
not helpe them in their neceſſitic : Do that if 
they ſhould bee dziuen to truſt ther eto, though 
it might help him in whoſe time it ſhould haps 
pen to fall, pet it ſhould deceiue them that trus 
fed to it in the meane time , and alſo ſhould 
leaue the Pariſh without any to Mtmiſt er to 
chem. D. J would well agree that foz trees that 
beare fruit there ſhould no pzediall tith be paid 
when they be ſold (oz the pzediall tithe of them 
is the fruits that come of them) and lo there 
cannot bee two pꝛedials of one thing, as thou 
Haſt ſaid, But of other trees that beate no 
krnit, mee thinketh that a pzediall tpthe ſhould 
be paid when they be ſold, and ſo it appear eth 
that there ought to bee by the conſtitution pꝛo⸗ 
ainciall made by the reuerend Father in God 
Robert Winchelſie late archbiſhop of Canter: 
burie, where it ts ſaid and declared, that Silua 
cedua ts of enerie kind of trees that haue being 
in that they ſhould bee cut, oz that bee able to 
bee cut, whereof we will, ſauh he, that the pol⸗ 
ſeſſour of the ſaid woods bee compelled by the 
cenlares of the Church to pap to the Pariſh 
Thurch,oz mother C hurch,the tithe as a reall 
92 pzedial tithe ; Ind lo by verturt of that con⸗ 
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ſtitution pꝛotuntiall a pꝛedial tith muſt be paty 
of ſuch trees as haue no fruite : Foz Þ would 
weil agree that the (aid conſtitution pzcuinciall 
retcheth not to trees þ beate fruit as though 
$ wwds bee generall foz all tres(as befoze aps 
peareth.) Stu. I take not the reaſon Why a pꝛe⸗ 
dial tith ould not be paid foz trees that beare 
ituit to bee, becauſe two pzediall tithes cannot 
be paid ſoꝛ one thing: foz when the tith is paid 
of lambes, pet ſhall tithe be paid of wwll of the 
ſame ſheep (foz it is paid foz another increaſe) 
and ſo it may bee ſaid that the fruit ofa tree1s 
one increaſe , and the felling another : But 
I take the cauſe to bee foz the two cauſes bez 
foze rehearſed, « alſo fozaſmuch as the felling 
is not pzoperlp an increaſe of the trees but a 
deſtt uctiõ of the trees, as it is ſaid befoze. And 
farther J would heare thy mind vpon the laid 
conſtitut ion pꝛouinc iall, which will, that tythe 
ſhould be paid foz trees by the poſſeſſoꝛs of the 
wed, that if the poſſeſſour ſell the wad foz C. 
r.and gine the buter accrtaine tune to fellitin, 
what tith ſhall the poſſeſſoz pay as long as the 
wood tandeth? Do. I thinke none, foz the pꝛe⸗ 
diall eithe commeth not till the Wand bee felted, 
and a parſonall tithe hee cannot pay, no mo2e 
than if a man pluck downc his houſe and ſel⸗ 
leth it, oz if he ſel ail his land, in which caſes 1 
agree well hee ſhall pay no tithe neither parſo⸗ 
nall noꝛ pꝛediall. St. Ind then J put caſe that 
the buper ſelleth the wad againe as it is ſtan⸗ 
ding vpon the ground to another foz CC. h. 
What tithe ſhall be paid then? Lott. Then the 
fir buy er ſhall pap tithe of 1A lut pluſage - 
y 
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cut down foz leſſe then he paid, what tith ſhall 
then be paid? 

D. Then ſhall he that ſelleth them pay g tith 
foz the trees as a pzediall tithe, St. I cannot ſer 
— that can — . he neither hath the trees, 

the pzediall tithe ſhould be paid — it any 
aught to be paid, noz he is not poſſeſlour of the 
ground where the trees grow: And theretoze 
if anp pzediall eithe ſhoulc be paid, tt ſhould bet 
pated either by the firſt poſleſſour by reaſon of 
the woꝛds of the ſaid conſtitution pzouinciall , 
which be, that the tithe ſhal ber paid by the pol⸗ 
ſeſlour ofthe wad, oz by the laſt buyer, bec auſe 
hee hath the tree s that {ould bee tithed, and bp 
the firſt poſleſſoux the tithe cannot bee pated as 
a pzcdtall,*0z hee cut them not downe, ne they 
were not cut downe vpon his bargain, and by 
the laſt buyer it canot be paid neither as a pꝛe⸗ 
dta!li tithe; foz the ſatd conſtitution la th, that 
the poſſeſſoz of the wods ſhould bee compelled 
to pay it. Ind theretoze I ſuppoſe that the 
troth is, that in that caſe no tith ſhall bee pated, 
foz as to the laſt ſeller , hee ſhall pay no parſo⸗ 
nall tithe, foz hee gained nothing, as it appea⸗ 
reth befoze,and no pꝛediall tithe ſhall be pated, 
foz it ſhould bee againſt the ſaid pzeſcription, 
and alſo the cutting downe is the deſtruction 
- — and not their pzeſcruation , as is ſaid 

e 

— takeſt thou the ſaid conſtitution to 

be of {mall effect as it ſeemeth, S. I take it to — 
0 
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af this eſtect, that of wad abone twwentie peare 
it bindeth not, becauſe it is contrary tothe cõ⸗ 
mon la w, and to the ſatd pzeſcription, that ſtã⸗ 
deth god in the common law: but of wad vne 
der xx.yere whe: cof tith hath been accuſtomed 
to be payed, the conſtitut ion is not againſt the 
ſatd pꝛeſcription, becauſe paying of tithe vnder 
xx. peare is not pzohibited, but ed by the 
ſaid ſtatute : howbcit ſome ſap,that by the very 
rigout of the common Law tythes not 
be payed foz wood vnder xx.pere. no moze than 
foz aboue xx. ere, and that Pzohrbition in that 
caſe ſyeth by the common law: Neuerthclefle, 
becatiſe it hath vin ſuſter ed to the contrary, # 
that in manp places tythe hath bin paid there⸗ 
ot, I paſſe it auer, but where tythe hath not bin 
paped of wad vnder xx. peat e, I thinke none 
ought ts be papd at this dap in law noz conſci⸗ 
ence : But admit, that the laid conſtitution ta= 
keth effect foz payment of the weod vnder xx, 
peares as of a pꝛediall tythe, pet I cannot ſee 
how the tpthe thereof ſhould be paped by the 
pdſreſſour of the wod ik he ſeil them, but that 
it ſhould be paid rather by him that hath the 
trees, tog the conſtitution is, that the tythe ſhall 
be paid as a reall oz a pꝛedial tythe, and that is 
the tenth part of the lame trees,as it is of cozn, 
Ind if a man buy cozne vpon the ground,the 
buper ſhall pay the tythe and not the ſeller,and 
ſoit ſhould ſet me to be here, and what the con» 
ſtitution meant ts decree the contrary in tythe 
Wed, I cannot tell, vnleſſe the meaning were 
to induce the owners to pay Tythes of great 


trees when they fell them to thetr owne vle: 
Y iy which 
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hich mer thinketh ſhould bee berie hard to 
Rand with reaſon, though the layd ſtatute had 
neuet been made, as I haue ſapd befoze. And 
turther moꝛe J wou d here ( vnder cozrection) 
moue one thing. a that is this; That as it ſec⸗ 
meth that they that were at the making o the 
ſayd Conſtitution a knew the ſayd pzeſcriptio, 
did not follow the direct oꝛder of charuie ther- 
in ſo perfectlp as they might haue done: Foz 
When they made the ſayd conſtitution pꝛouin⸗ 
ciall directip againſt the ſayd pꝛeſcxipt ion, they 
ſet Law againſt cuſtome, and power again 
power and tn maner the Spiritualtie againſt 
the tepozaltic, wherebp ther might well know 
that great variance #4 ſuit ould follow; And 
there foʒe it they had cleerclo ſeene that the ſapd 
pꝛeſctiption had beene againſt conſcience they 
ſhould firſt haue moued the king and his coun⸗ 
{cit a the nobles of the realme to haue aſſented 
to the reſloʒmatton of that pʒeſcription, and not 
to make a law as it were by authantie # pows 
cr againſt the Pzeſcription, and then to thzeat 
the people # make them belceue that they wete 
all accurſed that kept the ſaid Pzeſcription oz 
þ maintained it. And it ſeemethtoſtand hardip 
with conſctence torcport fo many to ſtand ac⸗ 
curſed foz fo lowing of the ſapd ſtatute and of 
the ſaid pzetcription as there doe, and pet to do 
no mozc than hath bin done to bzing them out 
of it. Do. Me thinketh that it is not conueni⸗ 
ent that lap inẽ ſhould argue the laws and the 
decrer s 62 conſtitutions of the Church, and 
thcrckoze it were bettet foz them to giue cre= 
dẽce to ſpiritual rulcrs that haue cure 4 — 
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foules than to truſt to their own opinions, and 
ik they wquld doe ſo, then ſuch matters would 
much the moze rather ceſſe, thi they wil go by 
uch reaſonings. S. In that that belongeth to 
the articles of the faith, thinke the people be 
bound to belceue the Church, foꝛ the Church 
gathered together in the holy ghoſt cinot erre 
in ſuch things as belong to the Catholique 
faith: But where the church maketh anp laws 
whereby the gods oz poſſeſſions of the people 
may be bound, oz by this occaſion oz that map 
be taken from them, there the people may law⸗ 
fally reaſon Whether the Lawes bind them 
oz not,foz in ſuch lawes the Church map erte 
and be deceined, and deceine other, either fox 
ſingularity,oz foz couetice, oꝛ ſome other cauſe: 
and foz that conſideration it pertapneth moſt 
to them that be learned in the Law of the 
reaime to know ſuch lawes of the Church, as 
treat of the ozdering ot lands 02 gods c to ſee 
Whether they may with the lawes of the 
realme oz not: Ind therefoze it is mceſſarp ſoz 
them to know the Lawes of the Church that 
treat of Diſmes, of Executoꝛs, of teſtaments, 
of Legacies, baſtardie,matrimonte,and diners 
other, wherein thep be bound to know when 
the Law of the Church muſt be followed, and 
When the law of the realme;Wwherof becauſe it 
is not our purpoſe to treat, I leane to fpeake 
any imoze at this time, and will reſozt againe 
to ſpeake of Tpthes, wherein ſome men lay 
that of Tinne, Cole, and Lead, no tithe ſhould 
be payed when they be ſold by the owner of the 
grouud, becaale it is part of . 
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and it is moze rather a deftruction of the inhe: 
ritance, than an cncrcaſe + Ind therefoze they 
ſap, that if a man take a Tinne Wwozke, e giue 
the Lozd the tent h diſh 2ccozbing to the cus 
ſcome, that the L 62d ſhali pay no tythe of that 
tenth diſh, neither pꝛediall no; pc ſon all, but tf 
the other that te keth the Wozke Have games E 
aduantage by the wozk,it ſa merch that it were 
not — rcaion that he ſhould pap a perio⸗ 
nall Tithe of his gaines, the charge devucted. 
Do. I pzap thee ſhe w me firſt wha? thou takeſt 
fo2 a perſonall tpthe, and vpon What ground 
perſonal tiths be paid as thou thinkeſt, ſo that 
oue of vg miſtak e not another therein. S. I wil 
with god will: and therefoze thou ſhalt vnder- 
ſtand that, as I take it, perſonall tythes be not 
paid fo; anp incteale of the ground, but foz ſuch 
pꝛolit as conmeth bp the labour oz induſt ry of 
the pet lon, as by bring and ſelling, and fuch 
othcr, and luch perſonall tythes, as J take it, 
muſt bee ozdcreo after the cuſtome , and the 
Church hath not vied to leuie thole Tpthes of 
compuliian, but by conſcience of the parties: 
Neuertheles Raimond ſayth, that it is gwd to 
pap pei ſonall tythes, oz with the aſſent ol the 
parſon,to diſtribute them to pe mE,oz cis to 
pay a certain p22ti6 fox the Whole. Bot as In- 
noc ent {apth, where the cuſtome 15, that they 
ſhould vec paped, the people be bound to pap 
them al well as pꝛedials, the expences deduce. 
Howbei!t in the Churchof England they vie 
to ſue fo2 ſuch perſonaliruhes as well as foz 
pꝛedialo, i that is by reaſon of the conſtitution 
pzomnciall, that was made bp — 
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chelſie, By the which it was ozdayned, that 
perſonal! Tythes ſhould be paid of crafts and 
Werchandtze, and of the lucre of and 
ſelling, * in libe wiſe of Carpenters, Smiths, 
Weauers, Maſons, and all othcr that wozke 
foz hire, that they ſhall pay tythes of their hire 
except thep will giue any thing certaine to the 


ble, oz to the light ofthe Church, if it ſo pleaſe 
the Parſon : in another place the ſapd 
Irchbilhop \ , that of the pawna 


t of 
AvVods, and other things ac. and of liſh⸗ 
ings, trees, bees, doues, and of diuers other 
things there remembzed, and of crafts, and of 
buptng and ſelling, of the pzofits of diuers o⸗ 
ther things there recited, eneric man ſhould 
helpe ſatiſfie competently in the Chutch, to 
the which they be bound to gine it of right, no 
erpences by the giuing of the ſapd Tpthes de⸗ 
ducted oz Withholden, but onelp foz the pay⸗ 
ment of tythes of crafts and of — — ſel⸗ 
ung: And by realou of the ſayd conſtitutions 
poumc ala, ſometimes ſuits bee taken in 
the Spirituall Court foz perſonall tithes, and 
thereof many men do maruaile, be:auſe dedu⸗ 
tions many times mult be referred to the con⸗ 
ſcience of the parties, Ind they maruatle alſo 
why a Law ſhould be made in this realme foꝛ 
paying of Perſonall tythes, moze than there is 
in other Countries. Ind here J would glad» 
ly moue thee farther in one thing c 
ſuch per ſonall txthes,to know thy mind ther e⸗ 
in, and that (is, Jf a man give to another a 
hozle, and he ſelleth that hozſe foz a certaine 
lumme, ſhall he pay any tythe of that — — 
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tndaſtrie, but by the gift of another, and as J 
take it,perſonall tythes be not paied foz eucrie 
p20ofit 63 aduauntage that commeth newly to a 
man, except it come by his owne induſtrie oʒ 
labour, and ſo it doth not here. And allo if he 
thoutd pay tythe of that he ſold the hozſe foz,he 
ſhouid pap tpthe foz the verie Whole value of 
the thing. And as I take it, the perſonall tithes 
foz buying and ſelung ſhall neuer be paped foz 
the — — but foz the cleere gaines 
of thething : Ind therefoze J take the caſes 
befoze rehearſed, where a man ſelleth his land, 
oz pulieth downe a houſe, and ſelleth the latte, 
that he ſhould there pap no tith,that it is there 
to be vndecſtod, that he hath not land oz houſe 
by gift oz by diſcent: Foz if a man buy land, oʒ 
buy timber and ſtuffe of a houſe , and [ell it foz 
a gayne, Þ fuppoſe that he ſhould pap a perſo⸗ 
nol tpthe foz that gaine. And this caſe is not 
luke to a fee oz annuitte granted foz counſell, 
the whole fee ſhal be tithed foꝛ the, char⸗ 
ges deducted, oz ſome certaine ſumme fox it bp 
agreement,fo2 there the whole fer commeth fox 
bis connſet!, which is bp his owne induſtrie. 
But in the other caſe it i not ſo, and the ſame 
reaſon as foꝛ the perſonal tithe might be made 
of trees, when they diſcend oz be giuen to any 
man, and he ſelleth them to another, that he 
ſhall pap no perfonall tythe. Do. Me thinketh 
that if the hoꝛſe amend in his keeping, 8 then 
he ſell the hozlſe, that then the tithe ſhalbe _ 
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of that that the hozſe hath increaſed in value 
after the gift, and ſo it map be of trees, that he 
ſhall pay tythe of that that the trees map be a- 
mended after the gift oz dilcent, Stu. Then the 
tythe mult be the x. parc of the increaſe the ex⸗ 
pences deducted,and then ol tregs the charges 
muſt alſo bee deducted , foz it is then a Parſo- 
nall tithe, and there is no tre that is ſo much 
woꝛth as it hath hurt the ground by ß grows 
ing: ther eloꝛt there can nu Par ſonall tpthe be 
paid by the owner of the ground when he ſel⸗ 
leth them , though they haue increaſed in his 
time. Meuertheleſle I will ſpcake no farther 
of that matter at this time, but will ſhew thee, 
that if Tin, I ead, Cole, oz tro s be ſold, that 
a mixt tithe cannot grow thereby; Foz a mixt 
tithe is properly of Talues, Lambs, Pigs, 
and ſuch other thac come part of the ground 
that they becfed ol, and part ofthe keeping, 
induſtrie, and ouerlight of the owners, as it is 
ſaid befoze : But Tin, Lead, and Cole are 
part ofthe ground and of the frechoid, + trees 
grow of themſtiues,and be alſo annexed to the 
treehold, and will grow of themſelues: and alſo 
the uuxt tithe maſt bee paid yearelp at certaine 
times appointed by the Law oz bp cuſtome of 
the countrie, but it map happen that Tinne, 
le ad, cole, a trees,ſhall not bee felled oz taflen in 
many peres, ⁊ (0 it ſeemeth it cãnot be any mixt 
tithe, a theſe be ſame of the reaſons, which they 
p would maintame þ ſtatut # pzeſcriptionto be 

od, make to pꝛoue their intent as they think, 
what think they, if a man ſel the lops ef ts 
vod, whether any tuh ought there to - — 
Thep 
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S. They thinke all one law of the trees and 
of the lops. D. And ik he vſe to fell the lops 
once tn xij.oʒ xvj. pere, What hold they then x 
St. That is all one. D. Ind What is the reaſon 
ih Tythe ought not be papcd there aſwell 
as foz wad vnder xx. peare: St. Foz they ſap, 
that the lops are to be taken of the ſame condi⸗ 
tion as the Treas br what time ſoeuer thep 
be kelled, and that no cuſtome will ſerue in that 
caſc againſt the ſtatute, no moze than it ſhould 
do of great trees, D. Ind what hold they of the 
barke of the trees? Stu Therein J haue not. 
heard of theit opinion, but it ſe mech to be one 
Lawok the lops. Doct. I pcecetue well by 
that thou haſt ſayd beſoze, that thy mind is, 
that i a whole Countrie pzeſcribe to be quite 
of Tythes of trees, coꝛne, and gra ſſe, oz ol any 
other tythes, that that pꝛeſcription is god, (0 
that the ſpirituall miniſters haue ſuſticient be⸗ 
e to itue vpon, doeſt thou meane fo? S. Pes 
verily. D. Ind then J would know thy mind, 
tf anp man contrarp to that pzeſcription were 
ſued in the Spirttuall Court toꝛ Tozne and 
graſle, oz anp other Tythes, whether a Pꝛo⸗ 
Hibition ſhould lye in that caſe, as it did aftcr 
thy mind befoze the ſapd Statute, where a 
man was fucd in the Spuunall Court foz 
Tythe APwod. 

S. I thinke nap. D. And Wwhp not there, aſ⸗ 
well as it did where a man was ſued foz the 
tythe wd: S. Foz as I take u, there is great 
diuerſitie detwerne the caſes, and that foz this 
cauſe; There is a Maxime inthe law of Eng 
tand,that if any ſuit be taken tn the 1 — 

onrt 
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court, ohe reby any gods oz lands might bet 
reconered, Which after the grounds of the law 
of the Realme ought not to bee ſed there, 
percale the Kings Court ſhall hold no 

pler of, that pet a Pꝛohibition ſhould lye, 
and after when it had continued long that ns 
tythes were paied of wood, becanſe cf the ſaid 
p2ohibition, and that after by pꝛoceſſe of time 
ſome Curats began toaſk-Tithes of wad, 
contraric to the Law and contrarie to the ſaid 
pzcſcription, lo that variance began to riſe bes 
tween Carats and their Pariſhoners in that 
bchalfe, then foz appeaſing the ſaid variance 
the ſatd ſtatute was made, and that as it (a= 
meth moze at the caiuag cn of the ſpirituaitie 
than of the Tempoꝛolty; Foz the Statut doth 
not expzeſſelp graunt that the Pꝛohibition ia 
that caſe of tpthe wd ſhould lye ſo largely as 
ſome (ap it lap by the Law: Howbett, it doth 
not reſtraine the common Law therein, as u 
appear eth euidentip by the woꝛds ol the Sta⸗ 
tute, and ſo after ſome men it appearethbefoze 
the Statut, and alſo after the Statute (as N 
haue touched befoze )that the ſpirituall Court 
ought not in that caſe to haue made any pꝛo⸗ 
celle foz tithe wad : and therefoze if they did. a 
Pzohwition lay by the comon Law. And like 
law is it the ſpiritual court make pzoces bpon 
ſuch a Legacte as by the law of the realme 18 
void. A's if a man bequeth to one another mis 
hozſe, @ the ſptrituall court thereupon maketh 
Pꝛoceſſe to execute that legacy, there a P3oht: 
bition lyeth: Foz it appeareth euidentip in the 
ubell, ft all the trueth appeare in the libel, that 
in 
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in the law of the realme the 1 its void ts 
all intents: And that hee to the legacie 
is made,ſhall neither haue the hozſe noz the va= 
lue of the hozſe. Ind in likewiſe ik a man ſell 
his land foz C. t. and he is ſued alter in the ſpi⸗ 
ritual court foz tithe of the (ard C.. There a 
Prohibitiõ ſhall lie, foz it appear eth in that caſe 
openly inß udell that no tith ought to bee paid, 
and that the ſpirituaii Law ought not in that 
caſe to make any pꝛoceſſe whereby the gwds of 
hum that ſold the land might be taken from him 
againſt the law of the Realme. Ind vpon this 
ground it is, that if a man werc ſued in the 
Spirituall Court, now ſith the ſtatute foz a 
Morruarie, that a Prohibition ſhould lye, fog it 
appeareth in the libell. that ſith the ſtatut there 
ought no ſuit to be taken foz Yoztuaries : and 
the ſame law is, tf any ſuit were taken in ths 
Spirituall court foz a new dutie that is of late 
taken in ſome places vpon leaſes of Parſona⸗ 
ges and vicarages, which is called Dimiſſion 
noble, foz it appeareth cuidentiy in the 11bell if 
any be made thercupon, that no ſuch Pzoceſſe 
ought by the law of the Realme to bee made in 
that behalfe. But in the caſe of tythe cozne oz 
graſle,oz ſuch other things, wher ein thou haſt 
deſired to know my mind, there appeareth no⸗ 
thing in the ubell but that the ſuite thereof, ol 
right appertaineth to the ſpirituaul Law, and 
ſo foz any thing that appcareth, the partie 
map bee holpen in the Spirituall Court by the 
preſcription: Ind it᷑ the caſe were ſofarre put 
that in the Spitituall Court would not 
atiow the ſaid pzeicription, ret FI thinke no 

pꝛo⸗ 
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p20hibition ſhould lye: Foz though the ſptrun⸗ 
all — — ſpir ituau matter dente g̊ pars 
ties of pet the Kings la wes cannot re⸗ 
fozme that, but muſt remit to their conſcienee: 
But if there were ſome temedie pꝛotuded in 
that caſe, it were well done : Foz ſome men 
ſap,that in the ſpitituall Court thep will adunt 
no plce againſt tithes. Ind allo il a 

were made by aſſent of the Patron and aiſo of 
the Oꝛdinarie between a Parſon # one of his 
pariſhioners, that the Parſon ⁊᷑ his ſucceſſozs 
ſhould haue foz a certaine groũd ſo many quar⸗ 
ters of coꝛne fo his tithe percip,# after contra⸗ 
tie to the compoſition the Parſon in the ſpirt= 
tuall Court aſketh the tithes as.they fall, that 
in this caſe no Pꝛohibition ſhould ipe, ne pet 
though the caſe were further put, that the cõ⸗ 
poſition were plcaded in the Court # were dil. 
allowed, but all reſteth in the conſcience of the 
Judge ſpiritual! (as is ſaid befoze.) Howbeit, 
becauſe ſome bee of opinion that a Pzohibttion 
ſhould le in this laſt c aſe, therefoze I Will res 
fer it to the iudgement of other: But in the caſe 
of pzeſcription, befoze x chearſed, J take it ſoz 
the cleercr caſe, that no P2ohtbtti5 ſhould lie as 
I hane ſaid befoze. Ind I beſeech our Lozd 
that this matter # ſuch other like thereto , map 
be ſo charitably loked vpon, that there bee not 
hereafter ſuch diuiſions ne ſuch diuerſities of 
optnios theriu,as hath bin in time paſt, wheres 
by hath followed great coſts and charges to 
many perſons in this Realme : Ind that hath 
moued me to ſpeake ſo farre in this Chapter, 
and in diuers other Chahters in this _ 
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broke as F haue done: Not therebp 
to gtue occaſion to any pevſon to his 
tithes that of right ought to bee paid, ne to al⸗ 
ter the poꝛtion therein befoze accuſtomed, but 
that(as me thinketh) they ought to be claimed 
by the ſaid title as thep ought co bee and 
by none other. Ind that it may alſo at 
appeare that the ſaid ſtatute of 45.Ed. z. was 
Well and lawfully made, and bpon a god reas 
ſonable conliderati6,and that the ſaid pzeſcrips 
tion is god alſo, ſo that no man was in any 
danger of excommunication foz the making of 
the iaid ſtatute, noz pet is not foz the obſerving 
thereof, ne pet ofthe ſaid pzeſcription , as it is 
noted by ſome perſons that there ſhould bee. 
Ind thus J commit thee vnto our Lozd, who 
tuer haue both thee and mer in his bleſſed ker⸗ 
ping eueriaſtingiy. Amen, 
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thereof would ſerue ſo little to that pur: 


they 

[ that any tithe 

trees 0z o: Foz the ſpixituall miniſters 
of neceſlitie ſpend daily and weekelp, and 
the tithes of trees 02 wad that com- 
ſeldome, would ſerue ſo little to the 
that it ſhould be paid foʒ, that it would 
e them in their neceſſitie : Oo that if 


1 The 


Z 
2 


h 


3 


ſhould bee dztuen to truſt thereto , though 
might help him in whole time it ſhould hap⸗ 
, pet it ſhould deceiue them that tru⸗ 


= 


burie, where it ts ſaid and declared, that Silua 
cedua is of euerie kind of trees that haue being 
ty that they ſhould bee cut, oz that bee able to 
bee cut, whereof we will, ſaith he, that the poſa 
ſeſſour of the ſaid wwds bee compelled by the 
cenlures of the Chutch to pay to the Pariſh 
Church,oz mother Church, the tithe as a reall 
oz pzedial tithe ; Ind lo — 


$5 5-—napter, ' 170 
Kitntion pꝛouinciall a pzedial tith muſt be paid 
of ſuch tres as haue no fruite : Foz I would 
well agree that the ſaid conſtitution pꝛouinciaul 
ſtretcheth not to trees þ beate fruit as though 
$ woods bee generall foz all trees (as befoze aps 
peareth.) Stu. I take not the reaſon why a pes 
dial tith Hould not be paid foz trees that beare 
fruit to bee, becauſe two pzediail tithes cannot 
be paid foz one thing: foz when the tith is paid 
of lambes, pet ſhall tithe be paid of wwill of the 
ſame ſheep (foz it is paid foz another increaſe) 
and ſo it may bee ſaid that the fruit ofa tree is 
one increaſe , and the felling another : But 
a take the cauſe to bee foz the two cauſes be⸗ 
ze rehearſed, 4 alſo fozaſmuch as the felling 
is not pzoperlp an increaſe of the trees but a 
deſtt uctiõ of the trees, as it is (aid befoze. Ind 
farther I would heare thy mind vpon the (atd 
conſtitution pzounciall, which will, that tythe 
ſhould be paid foztrees by the poſſeſſoꝛs of the 
Wwd, that if the poſſeſſour ſell the wad foz C. 
t. and give the buter acertaine time to fell it in, 
What tith ſhall the poſſeſſoz pay as long as the 
wod ſtandeth ? Do. I thinke none, foz the pꝛe⸗ 
diall tithe commethnot till the wad ber felled, 
and a parſonall tithe hee cannot pap, no moze 
than if a man pluck downchis houfe and ſels 
leth it, 02 if he ſel all his land, in which caſes N 
agree well hee ſhall pap notithe neither parſo⸗ 
nall noz pzcdtall. St. Ind then J put caſe that 
the buper ſelleth the wad againe as it is ſtan⸗ 
ding vpon the ground to another foz CC. *. 
what tithe ſhall be paid then? Lot, Then the 
lirſt buper ſhall pap tithe of 1 9 52 
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he taketh oner the C't.thathe pated as a Per: 
ſonall Tithe.Sru. Ind then if the ſecond buyer 
after that cut it downe and ſell it when it is 
cut down foz leſſe then he paid, what tith ſhall 
then be paid? 
D. Then ſhall he that ſelleth them pay þ tith 
fo2 the trees ag & tithe, St. I cannot ſee 
how that can be, foz he neither hath the tres, 
that the pꝛe diall ——— dad 
ought to be paid, noz he is not poſſeſſour of 
ground Where the trees * And — 
if any pzedtall tithe ſhould be wen 
pated either by the firſt our by reaſon 
conftitutton 


rſt poſleſſour the tithe cannot bee pated as 
A — — downe, ne they 
were not cut downe vpon his bargain, and by 
the laſt buyer it cũnot be paid neither as a pze- 
diall tithe; o the ſaid conKitution ſaith, that 
the poſſe ſloʒ of the woods ſhould bee compelled 


. Then takeſt thou the ſatd conſtitution to 
be of (mall effect as it ſeemeth,S.J * 
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it chis elke that of wad abone twentie peare 
it bindeth not,becauſe it is contrat tothe c6= 
mon law, and to the ſaid pzeſcription, that ſts 
deth god in the common law: but of wad vn⸗ 
der xx.yere whereof tithhath been accuſtomed 
tobe the conſtitution is not againſt the 
— is not pzohibited, but ifereo bythe 
xx. peare is ed, ed by the 
ſaid ſtatute : howbeit ſome ſap,that 12 
rigout᷑ of the common Law tpthes not 
be payed foz wd vndet xx.yere, no moze than 
foz aboue xx.yere,and that Pzohtbitton in that 
caſe lpeth by the common law: Neuerthelcfle, 
becauſe it hath bin ſuffered to the contrary, & 
that in many places tythe hath bin paid there: 
of, I paſſe it auer, dut where tythe hath not bin 
payed of wood vnder xx. peare, Ithinke none 
ought to be papd at this dap in law noz conſci⸗ 
ence : But admit, that the laid conſtitution ta⸗ 
keth effect foz payment of the wad vnder xx. 

es as of a pʒediall tythe, pet I cannot ſee 

the tpthe thereof ſhould be payed by the 
poſſe ſſout of the wod it he ſell them, but that 
it hould be paid rather by him that hath the 
trees, fog the conſtitution is, that the tythe ſhail 
be paid as a reall oz a pꝛedialtythe, and that is 
the tenth part of the lame tee s, as it is of cozn. 
And if a man buy cozne vÞon the ground, the 
buper ſhall pap the tpthe and not the ſeller,and 
ſoit ſhoald ſe me ta be Here, and What the con⸗ 
ſtitution meant ta dere the contrar; in tythe 
wwd, I cannot tell, vnleſſe the meaning were 
to induce the owners to pap Tythes ot great 


tres ohen they fell them to their owne vſe : 
P ty ' which 
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Which mer thinketh ſhould bee berie hard to 
ftand with reaſon, though the ſayd ſtatute had 
neaer been made, as I haue ſapd befoze. And 
furthermoze I wouid here (vader cozrection) 
mouc one thing. that is this; That as tt ſee- 
meth that thep that were at the making of the 
ſayd Conſtitution a knew the ſapd pzeſcriptis, 
did not follow the direct oꝛder of charitie ther⸗ 
in ſo perfectly as they might haue done: Foz 
When they made the ſayd conſtitution pꝛouin⸗ 
ciall directly againſt the ſapd pzeſcription,th 

ſet Law againſt cuſtome, and power — 
power and in maner the Dpiritualtic agamſt 
the tepozaltie, wherehpthey might well know 
that great variance 4 ſuit ſhould follow ; Ind 


therefoze it they had cletrelp ſe ne that the ſayd 
— had beene againſt conſcience they 


ould firſt haue moned the king and his coun⸗ 
ſell a the nobles of the realme to haue aſſented 
ts the reſozmation of that pzeſcription,and not 
to make a law as it were by authozities pow: 
er againſt the Pzeſcriptton, and then to thzeat 
the people a make them belerue that they were 
all accurſed that kept the ſatd Pzeſcripcion oz 
maintained it. Ind it ſermeth toſtand hardlp 
with conſcience to repozt fo manp to ſtand ac» 
curſed foz following of the ſapd ſtatute and of 
the ſaid pzeſcrtption as there doe, and pet to do 
no moze than hath bin done to bzing them out 
of it. Vo. Me thinketh that it is not conueni⸗ 
ent that lap mf ſhould argue the laws and the 
decrees 63 conſtitutions of the Church, and 
therefoze it were better foz them to giue cre⸗ 
dfce to ſpiritual rulers that haue cure of theit 
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and 
muſt bee ozdered after the. | 
Church hath not vſed to leuie thole Tpthes of 
compuiſion, but bp conſcience of the parties: 


Raimond ſaptb,that it is god to 
pap pet 


Withholden', bat 
ment of hope 4 — 
ling: And by reaſon of the ſayd 
pzouincials , ſometimes ſuits bee taken in 
the Spirituall Court foz perſonalltithes, and 
thereof many men do maruaile, becauſe dedu⸗ 
i0ns many times mult be referred to the con⸗ 
ſcience of the parties, Ind they maruaile alſo 
why a Law ſhould be made in this realme foz 
paying of Perſonall tythes, moze than there is 
— other Comes. Ind w_ I would glad- 
p mone arther in one thing concerning 
ſuch perſonall tythes, to know thy mind there⸗ 
in, and that is, It a man give to another a 
hozſe, and he ſelleth that hozſe foz a certame 
lumme, ſhall he pay any tythe of Ine 
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p2ofit 62 aduauntage that commeth n to a 
man, except it come by his owne induſt rie oz 
labour, and ſo it doth not here. And allo if he 
fhould pay tythe of that he ſold the hozſe foz,he 
ſhould pay tythe foz the verie whole value of 
the thing. Ind as J take it, the perſonall tithes 
foz buying and ſe lung ſhall neuer be payed foz 
the valne of the thing, bat foz the cleere gaineg 
of thething : therefoze I take the caſes 
defoze rehearſed, where a man ſelleth his land, 
oz palleth dotone a honſe,and ſelleth the tuffe, 
that he ſhould there pap no tith,that it is there 
to be vnderſtod, that he hath not land oz houſe 
by gift oʒ by diſcent: Foz if a man buy land, oz 
buy timber and ſtaffe of a houſe, and ſell it fox 
a gayne, I fuppoſe that he ſhould pay a perſo⸗ 
nall tythe foz that gaine. And this caſe is not 
like to a fee og annuitie granted foz counlell, 
Where the whole fee (hal be tithed foz the, char⸗ 
ges deducted, oꝛ ſome certaine ſumme foz it by 
agreement,foz there the whole fer commeth foz 
bis connſell, which is by his owne induſtrie. 
But in the other caſe it is not ſo, and the ſame 
reaſon as foz the perfonal tiche might be made 
of trees, when they dilcend oz be giuen to anp 
man, and he ſelleth them to , thathe 
ſhall pay no perſonall tythe. Do. Me thinketh 
that if the hozſe amend in his kei # then 
he ſell the hozle,that then the tithe = 
0 
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of that that the hozſe hath increaſed in value 
after the gift, and ſo it map be of trees, that he 
ſhall pay tpthe of that that the trees map be a⸗ 
mended after the gift oz diſcent. Stu. Then the 
tythe mult be the x. part of the increaſe the ex⸗ 
pences deducted,and then of trees the charges 
mult alſo bee deducted , foz it is then a Parſo: 
nall tithe, and there is no tree that is ſo much 
Wozth as it hath hurt the ground by ß grows 
ing: therefoze there can no Parſonall tythe be 
paid by the owner of the ground when he ſel: 
leth them, though they haue increaſed in his 
time, Nenertheleſle I will ſpeake no farther 
of that matter at this time, but will ſhew thee, 
that if Tin, Lead, Cole, oz trees be ſold, that 
a mixt tithe cannot grow thereby; Foz a mixt 
tithe is p2operlp of Talnes, Lambs, Pigs, 
and ſuch other that come part of the ground 
that they bee fed ol, and part ofthe keeping, 
tnduſtcie, and ouerſight of the owners, as it is 
ſaid befoze : But Tm, Lead, and Cole are 
part of the ground and of the freehold, a trees 
ow of themſelues, and be alſo annexed to the 
echold,and will grow of themſclues: and alſo 
the mixt tithe muſt bee paid yearelp at cettaine 
times appointed by the Law oz by cuftome of 
the count rie, but it map happen that Tinne, 
lead,cole,s trees,ſhall not bee felled oz taken in 
many peres,# ſo it ſæmeth it cinot be any mixt 
tithe,+ theſe be ſome of the reaſons, which they 
þ would matntaine þ ſtatut # pꝛeſct iption to be 
od, make to pꝛoue their intent as they think, 
What think they, if a man ſel the lops ef his 
od, whether any tith ought there to ” —— 
Cher 
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S. They thinke all one law of the trees 

of the lops. —.— he 4 
xij. pere, What 

St. That all one D. Bud what is the reakes 

there aſwell 


: 
: 
: 


8 
A 
2 
8 
ö 
5 
f 
257 


barke of the treegz Stu. Therein J 
heard of theit opinion, but it ſeetneth to 
Law of che lops. Dot. I perceiu 
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ale, oz anꝝ other Tpthes, whether a Pꝛo⸗ 
ion ſhould lye in that cale, as it did after 
. 
man d in pu ourt 
Tythe Wood. 

S. Ithinke nap, D. Ind ſohy not there, af: 
well as it did where a man was ſued foꝛ the 
tythe md: S. Foz as J take it, there is great 
diuerſitte bet werne the caſes, and that foz this 
cauſe; There is a Maxime in the law ol Eng⸗ 
land, that if any ſuit be taken in the —— 

ou 


The 55.Chapter. 175 


— got Le — bee 

bf the Xt 2 
percaſe the Kings Court ſhall hold no 

1 44 —— 
d continued 


— — — — ＋ wed, becauſe of the Res 
and that after by pꝛoceſſe of time 
Curats began to aſke Tithes of wo, 
contrarie to the Law and contrarie to the ſaid 
pzeſcription, ſo that variance began to riſe be⸗ 
tween Curats and their Par iſhoners in that 
bchalfe, then foz appeaſing the ſaid variance 
the ſaid ſtatute was made, and that as it ſar 
meth moze at the calling on of the ſpiritualtie 
than of the Tempozaltp; Foz the Statut doch 
not expzeſſelp graunt that the Pzohibition in 
that caſe of tythe wad ſhould lye ſo largely as 
ſome lap it lap by the Law: Howbett, it doth 
not reſtraine the common Law theretn, ag it 
appeareth enidently by the wozds of the Sta⸗ 
tute, and ſo after ſome men it appearethbefoze 
the Statut, and alfo after the Statute (as Y 
haue touched befoze )that the ſptrituall Court 
ought not in that caſe to haue made any pz0- 
teile foz tithe wad : and therefoze if they did. a 
on lay by the cõmon Law. And like 

law is if the ſpiritual court make pzoces vpn 
luch a Legocie as by the law of the realme i 
bold. Xs if a man bequeth to one another mis 
and peer court thereupon maketh 
— to execute that legacp, there a Pꝛohi: 
_— oz it appeareth euidentip in the 
txacth appeare in the lidel, that 

in 


x 55 peer, 
in the law of the realme the legacie is boid td 
all intents: And that hee to 


Morruarie, that a Prohibition — lpe, foz it 
appeareth in the libell. that ſith the ſtatut ther 
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dle: 
prohiieion hould ty: Foz thongh the ſpirits 


the 
poſition were pleaded in the Court E were difs 
allowed, but all reſteth in the conlcience of the 
Judge —— (as is ſaid befoze.) Howbett, 
becauſe ſome bee of opinion that a Pzohibition / 
ſhould lye in this laſt caſe, therefoze J Will re⸗ 
fer it to the tudgement of other: But in the caſe 
of pꝛeſcr iption, befoze rehearſed, I take it foz 
the cleerer caſe,that no P2ohtditt5 lie ag 
I hane ſaid befoze. Ind J beſeech our Lozd 
that this matter e ſuch other like thereto , map 
be ſo charitably loked bpon, that there bee not 
optniby theres, 20 hath bin tn ern paſtors 
u, as time p 

by hath followed great coſts and charges to 
manp perſons in this Realme : And that hath 
moned me to ſpeake ſo farre in this Chapter, 
and in diners other Chahters in this 1— 

s 


" 
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— — 

to gine occaſion to any perſon to his 
that of right ought t ee pd, ne to al- 
— 2 befoze accuſtomed, but 
that(as me thinketh) they ought to be claimed 


ſonable conſider atiõ, and that the ſaid pꝛelcrip⸗ 
— Wn 205 ap 

of excommumication foz the making of 
the laid ſtatute, noz yet is not foz the obſerving | 


appeare 
well and lawfully made, and vpon a god reas | 


thereof, ne pet ofthe ſatd pzeſcription , as it is 
noted by ſome perſons that there ſhould bee. 
Ind thas J commit thee vnto our Lozd, who 
euer haue both thee and mer in his bleſſed ke? 
ping enerlaſtingiy. Amen, 
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eldeſt brother, as it is in the law 49 


The R Aueſtion of the D. hether if a man pro- 


cu a collaterall warrantie, to extinct a right 
c hee knoweth another man hath e land 
de u bar in conſcience as it is in the law 56 
The 4-queſtion of the Doct. of the wreck of the 


Sea St 
The 5.queſtion of the D. whether ic ſtand with 
conſcience to prohibire a Iurie of meate and 
drinke til they be agreed of their verdict 52 
The 6. queſtion of the DoR. is whether the co- 
lours that be giuen at the Common Law in 
Aſſiſes, actons of treſpaſſe, and diuers other 
actio ith conſcience, becauſe they 
be moſt commonly feined, and not true 53 
The . queſtion of the Do. concerning the plea- 
ding in Aſſiſe whereby the tenants vſe ſome- 
time to plead in ſuch manner that they ſhall 
confeſle no Ouſtcr 14 
The 8.queſtion of the Do. how the ſtatute that 
was made in the 45.ycarc of Edw, 3. concert 
ning the title of wood may ſtand with con- 
ſcience is 
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